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1. Executive Summary
For ease of reference we have included a brief summary of the Equality and Human Rights Commission’s position on this Directive here, but for more detail about how we arrived at these positions and the evidence backing them up, see sections 3 and 4 of this document.

· EHRC supports this Directive and urges the government to adopt a positive negotiating position which seeks to strengthen the Directive and not weaken any of its current provisions;

· EHRC believes that the scope of the Directive is legally compliant with EU Treaties and that the EU does have competence to legislate on anti-discrimination in relation to goods and services (including access to education, housing, transport, health, social advantages) as it has already done so with the Race Directive;

· EHRC has carefully considered UK and EU evidence of harassment on the grounds of sexual orientation and religion and belief and supports the proposal in the Directive to extend protection against harassment in accessing goods and services on both grounds;
· EHRC supports the Directive’s comprehensive age discrimination provisions and urges the government to change its negotiating position in relation to under-18s, which we believe should be covered by the Directive;

· EHRC believes that age based differences in treatment are objectively justifiable where they are a proportionate response to a legitimate aim, or when they are targeted measures designed to address or prevent disadvantage;
· EHRC believes that age-based differences in treatment in respect of financial services should be a proportionate response to increased risk or costs and should be based on evidence.  Evidence could include actuarial or statistical data, or other bona fide evidence on which it is reasonable to rely, and data should be regularly updated and available to the public;

· EHRC believes that the manufacture and design of products should be covered by the requirements of the Directive. The EHRC will conduct further analysis and carry out consultation with relevant stakeholders in order to bring forward detailed proposals concerning the most effective and proportionate way to address this;

· EHRC believes that better, consistent domestic and co-ordinated EU action is required to create accessible transport vehicles (especially taxis, ships and aircraft), transport services and related infrastructure, within a reasonable timescale; 

· EHRC supports the legal requirement in the Directive for anticipatory reasonable adjustments to be made in relation to new and existing premises, and we also support the proposal for Article 4 of the Directive to cover reasonable accommodations by way of physical alterations to those premises;
· EHRC supports the timescale for transposition set out in the Directive as currently drafted; we recognise that a longer timescale might have to be agreed to accommodate other member states; we urge the government to nevertheless transpose the Directive within the current proposed timescale as a matter of best practice;
· EHRC does not support the exclusion of marital/family law and reproductive rights from protection under the Directive as this exclusion is not consistent with human rights principles or ECHR case law;
· EHRC believes that the Directive could be further strengthened by adding a mainstreaming clause, protection of discrimination by association or perceived status, and protection against multiple discrimination;

· EHRC believes that the Directive should clearly state that equality bodies ought to be adequately funded to perform their role, and independent of both government and civil society;
· EHRC calls on the government to undertake a comprehensive Equality Impact Assessment of the Directive across all protected grounds as soon as possible;
· EHRC strongly encourages the government to continue dialogue with stakeholders; to consider publishing all responses to this consultation on the GEO website; and to issue its own response indicating its views on the evidence and arguments received and how these have affected its negotiating position on the Directive;

· EHRC acknowledges that compromises will need to be made in order for unanimity among the EU-27 to be reached, but urges the government to adopt strong red lines which would prevent a restriction of the Directive to disability alone, and any regression from the level and scope of protection offered by the Race Directive.

2. Introduction
1. The Equality and Human Rights Commission (EHRC) is the statutory body established under the Equality Act 2006, which took over the responsibilities of Commission for Racial Equality, Disability Rights Commission and Equal Opportunities Commission. The new integrated Commission enforces equality legislation on age, disability, gender, race, religion or belief, sexual orientation or transgender status, and encourages compliance with the Human Rights Act. It also gives advice and guidance to businesses, the voluntary and public sectors, and to individuals.

2. On the 2nd July 2008, the European Commission (EC) adopted a proposal for a Directive which provides for protection from discrimination on grounds of age, disability, sexual orientation and religion or belief beyond the workplace. This new Directive would ensure equal treatment in the areas of social protection, including social security and health care, education and access to and supply of goods and services which are commercially available to the public, including housing.

Why another Directive?

3. EHRC supports this Directive, urges the UK government to do the same, and welcomes the government’s consultation on the Directive. There are a number of reasons why we feel that this Directive is needed:

· To combat discrimination in the EU. According to Eurobarometer, Europeans think that discrimination remains rife, particularly when it comes to sexual orientation (51%), disability (45%), age and religion (42% each). 

· To end the hierarchy of EU-level protection from discrimination. The table below from the EC’s impact assessment outlining the need for this Directive shows where the gaps and inconsistencies in EU equal treatment legislation lie:

	Grounds Field 
	Race 
	Religion 
	Disability 
	Age 
	Sexual orientation 
	Sex 

	Employment & vocational training 
	Yes + Equality body 
	Yes 
	Yes 
	Yes 
	Yes 
	Yes + Equality body 

	Education 
	Yes + 
	No 
	No 
	No 
	No 
	No 

	
	Equality body 
	
	
	
	
	

	Goods and services 
	Yes + Equality body 
	No 
	No 
	No 
	No 
	Yes + Equality body 

	Social 
	Yes + 
	No 
	No 
	No 
	No 
	Yes + 

	protection 
	Equality body 
	
	
	
	
	Equality body 


The strongest protection lies on the grounds of race and in the field of employment. This Directive would address the remaining gaps except in the field of gender. However the EC will review the gender goods and services Directive separately and EHRC will continue to lobby for comprehensive coverage for gender. 

· To embed and extend UK protections. Although we already have many of the protections offered by the Directive in the UK, having them enshrined at EU level adds an extra layer of protection to these rights, particularly because EU law must be implemented and takes precedence over domestic law. This Directive also extends UK protections in several key areas, outlined in the following section.

· To provide protection from discrimination for British people living, travelling and working in the EU. The EU aims to facilitate the free movement of persons throughout the EU.  An increasing number of British citizens are choosing to live, work, or retire in the EU, in addition to the millions of travellers who visit other EU countries for work or leisure each year. Our citizens have the right to expect the same minimum standards of protection against discrimination in the rest of the EU as they do here in Britain.

· To support the UK and other EU countries to thrive economically. One of the fundamental goals of the EU is to enable the development of economic activities in the EU and to raise the standards of living and quality of life of its citizens. Prohibiting discrimination in access to public and private goods and services such as health care and housing will aid in fulfilling those goals. The European Commission's impact assessment for the Directive identified costs of discrimination on the grounds covered by this Directive in the region of millions of Euros, the Directive will help to recover much of this lost potential.

· To help Europe adapt to changing social and economic circumstances. The Directive could be instrumental in helping Europe adapt to demographic change by for instance incentivising the orientating of services to our ageing population, or promoting inclusive design in the manufacture of goods. As Europe recovers from the economic downturn, the Directive should be viewed as a help not a hindrance. Contrary to fears that this is the wrong time for a Directive covering goods and services, by encouraging goods and service providers to take greater account of consumer diversity, the Directive has the potential to open up new markets and thus contribute to the recovery.

· To create minimum standards of protection for all EU citizens. Our solidarity with other EU citizens is another reason for supporting this Directive. Discrimination does not respect national boundaries; it is a pan European problem which the EU is well placed to address (and empowered to do so by the Treaties). For EU citizens who do not enjoy the same level of protection from discrimination as we do, this Directive represents an important advance.

Who would benefit?

4. While it would be impossible to list all the potential beneficiaries of this Directive, we have chosen some indicative examples to illustrate the ways in which the Directive would bring real advances for European citizens:

· GPs and clinics could not offer specific services at time inaccessible to people of a particular religion unless an alternative was offered (e.g. a clinic could not offer a breast screening service only on a Friday as this would preclude some Jewish women from accessing the service)

· Older people could not be excluded from new housing schemes, children would have the right to protection from harassment
· Same sex couples could not be turned away from hotels or denied equal access to social housing 

· Transport providers would have to take into account the needs of disabled people eg through ensuring audio as well as visual announcement of services in train and bus stations or ensuring taxis are equipped to take wheelchair users

Why consult?

5. For all the reasons outlined above, the EHRC urges the government to take a leading and strongly supportive position within Europe in negotiations on the Directive. We would like the government’s negotiating position to focus on defending and strengthening the Directive, and not seeking to weaken any of its provisions.

6. We welcome the government’s desire to consult the public on its negotiating position on the Directive and we are pleased to submit our own response to this consultation. The consultation process gives us the opportunity to expand the evidence base for the Directive and make a persuasive case – both in the UK and across the EU – as to why the Directive is needed and what benefits it would bring. It also raises the profile of the Directive itself and the EU’s anti-discrimination work, which we welcome. Finally it gives us the opportunity to answer some of the concerns expressed about the Directive and to dispel some of the myths and misinterpretations as to what it would mean.

EHRC work on the Directive to date

7. This consultation response is the culmination of over 18 months worth of EHRC work on the Directive:

· EHRC submitted a response to the original EC consultation on the need for this Directive, and made strong representations in Brussels that the Directive should cover all four grounds and not just disability as some states proposed. We were pleased to see that once the draft Directive had been published, many of our suggestions had been incorporated.

· Since negotiations began on the Directive under the French Presidency and then under the Czech and now Swedish Presidencies, the EHRC has been in dialogue with the EC, MEPs, the GEO and other government departments, and other stakeholders to influence the progress of the Directive. 

· During discussions in the European Parliament as it formulated its Opinion on the Directive, EHRC met with the rapporteurs (Kathalijne Buitenweg MEP and Liz Lynne MEP) and other MEPs and suggested amendments to the Directive (these amendments are included as an annex to this document).

· EHRC was pleased to work with Equinet (the network of European equality bodies, which we are active members of), in its work co-ordinating the response of the equality bodies to the Directive. We attended a high level meeting of all the European equality bodies in the European Parliament in Brussels prior to the Parliament’s vote on the Directive as a show of support. 

· We now have dedicated web pages on the Directive on our website - http://www.equalityhumanrights.com/fairer-britain/legislative-framework/eu-equal-treatment-Directive/ - and in response to demand, we have posted a Q &A document which answers basic questions about what the Directive is, what it hopes to achieve and why we need it. 

· We circulated an earlier draft of this document for feedback and set up a dedicated email address for people to send us their views EUDirective@equalityhumanrights.com. We have encouraged stakeholders to respond to the government’s consultation in their own right too.

Compiling our consultation response

8. In compiling this consultation response we have sought widespread input from inside and outside the organisation. Our legal and policy teams have analysed the Directive and fed in to this response using evidence from our own work and research. We have sought further evidence and views from stakeholders through our digital questionnaire on the Directive, in drop in sessions held at our offices, and by email and over the phone.

9. Eleven different groups attended one of our three drop in sessions in London or Manchester, and we received several written submissions via email and our website (groups that EHRC had contact with about this consultation response are listed in annex 2). We also met several times with government and European Commission officials to clarify and develop some issues and along with the Government Equalities Office, we spoke about our work on the Directive at the June meeting of the Equality and Diversity Forum.

10. We have tried to ensure that as far as possible we have taken people's views and concerns into account, even when in some cases these may differ from our own. We would like to thank all those who took the time to contact or come and see us, their contributions helped to improve and clarify our thinking. The views presented in this response however reflect EHRC policy, in keeping with our role as the national equality body; independent from government and civil society.

11. In the next section we will address the questions posed by the government. However we have not limited our input to these questions as we believe that there are also other aspects of the Directive where we can offer valuable insight. Section 4 therefore addresses additional issues which we hope the government will acknowledge and incorporate into its negotiating position. Section 5 provides our comments on the consultation itself, and then looks ahead to the post consultation phase and some of the challenges ahead.

3. Responding to the consultation questions
12. The government’s consultation document contains 17 questions. In order to respond to the issues raised, we have grouped these questions thematically into five sections, these are: harassment, age discrimination, scope, disability, and transposition. The consultation questions are listed at the beginning of each section.

Harassment

1) What recent evidence do you have of harassment that would be prohibited by virtue of the Directive that would not currently be prohibited by UK discrimination law on the grounds of a) religion or belief and b) sexual orientation?

2) Do you support the proposal in the Directive to extend protection against harassment on the grounds of a) religion or belief and b) sexual orientation? Please explain why.

3) Do you have concerns about the proposal? Please explain why.

EHRC has carefully considered UK and EU evidence of harassment on the grounds of sexual orientation and religion and belief and supports the proposal in the Directive to extend protection against harassment in accessing goods and services on both grounds.
· Evidence: Religion and Belief
13. There is little data being collected systematically on harassment on grounds of RB outside the field of employment. Indeed, any data on experiences analysed by religion or belief is relatively scarce because questions in main surveys are still relatively new. Notwithstanding the above, some relevant research has been done and that is set out below.

14. The European Commission commissioned a report from the European Policy Evaluation Consortium
 in 2008, which found that harassment related to Religion or Belief occurred in the following fields:

· Educational attainment of individuals adhering to particular religion and beliefs may suffer due to discriminatory practices at educational establishments. This includes bullying and harassment in schools from both pupils and teaching staff.

· Housing – discrimination by private landlords can impact on religious communities in different ways, including harassment. In the public sector experiences and fears of bullying and harassment in social housing means that people who are in need and who may be eligible for social housing may not exercise their rights to state sponsored accommodation.

· Health – discriminatory experiences in relation to health care includes subjection to disrespectful or degrading attitudes or behaviour during treatment.

· Transport – EPEC report that individuals may experience discriminatory behaviours by staff from public or private transport companies and passengers. Further that the wearing or outward display of religious symbols puts individuals at a higher risk of such denigrating or insulting behaviour. 

· Goods and Services in general – Discrimination on the basis of religion or belief in the area of goods and services in general primarily consist of degrading or insulting treatment by salespersons or services providers. For example, young people (perceived as) adhering to a particular religion or belief may be denied entry to bars or clubs.

15. We would also like to draw the government's attention to the EU Fundamental Rights Agency (FRA) MIDIS study which extensively documents incidences of harassment on the grounds of religion and belief across the EU.
 Among the headline findings of the study is that 1 in 3 Muslims in the EU have experienced discrimination or harassment in the past 12 months, 14% in accessing private services (in bars, restaurants, shops, by landlords).

UK Study on harassment on grounds of religion and belief in schools
16. A national charity, Beatbullying, has drawn attention to the widespread bullying children face because of their religious beliefs. The report was based on interviews with 60 young people age 11 to 16, and was compiled from interim results from Beatbullying’s Interfaith programme.

17. 80% of the 11 to 16 year old surveyed said that they believed in a God and 40% said they practice their religion. 23% report being bullied because of their faith; 9% have been bullied because of the religious symbols they wear and 13% believe they were bullied because of religious stereotyping.

18. Children reported being racially abused, physically attacked, spat at, isolated, mugged, stolen from, beaten with makeshift weapons and stabbed because of their faith.

19. Some find themselves depressed, truanting, have trouble eating, their confidence plummets, some even have suicidal thoughts. Others question their faith, stop talking about their beliefs, or even feel ashamed of their faith or their families for having a faith. Beatbullying, said: “The findings from our survey clearly indicate ...a lack of tolerance of other faiths”.
Religion or Belief – general perceptions of harassment
20. Another means of assessing the levels of harassment is through the perceptions of individuals and some relevant findings are set out below.

21. Measures of prejudice provide proxy evidence on incidence of harassment – where prejudice can be seen as a “clue to the extent to which to which groups may be physically victimized because of their group membership.”
 A 2008 global survey found that in Britain, 23% of respondents voiced unfavourable views of Muslims.
 Similarly, in a 2005 national survey on equality, diversity and prejudice in Britain, 19% expressed negative feelings about gay and lesbian people, and 22% expressed negative feelings about Muslims.
  The 2005 survey found that 16% and 10% of respondents reported experiencing prejudice on grounds of religion and sexuality respectively.
 
22. The Citizenship
 Survey tells a similar story: 
· In April-June 2008, 10% of people felt that racial or religious harassment was a very or fairly big problem in their local area, higher than in 2007-08 (9%), p.17.

· The proportion of people feeling that racial or religious harassment was not a problem at all had fallen from 61% in 2007-08 to 49% in April-September 2008, p.17.

Proportion of people who feel that racial or religious harassment is a problem in the local area, 2007-08 and April-September 2008 (p.17 of the survey, Figure 14)

[image: image1.emf]
· Since 2007-08, there has been an increase in the proportion of people from minority ethnic backgrounds who thought that racial or religious harassment was a very or fairly big problem, from 16% in 2007-08 to 20% in April-September 2008, p.18.
· A higher proportion of people from minority ethnic groups (20%) thought that racial or religious harassment was a very or fairly big problem compared to White people (9%), p.18.

· All individual ethnic groups were more likely to feel that racial or religious harassment was a very or fairly big problem than white people. For example, 26% of mixed race and 21% of Pakistani people thought that racial or religious harassment was a very or fairly big problem compared to 9% of white people, p.18.

· There has been an increase in the proportion of Indian and white people who felt that racial or religious harassment was a very or fairly big problem, for Indian people this increased from 12% in 2007-08 to 20% in April-September 2008 and for white people this increased from 7% in 2007-08 to 9% in April-September 2008, p.18.

Proportions of people from minority ethnic groups who feel that racial or religious harassment is a problem in the local area, 2007-08 and April-September 2008 (p.19 of the survey, Figure 15)

[image: image2.emf]
· Younger people were more likely than older people to think that racial or religious harassment was a very or fairly big problem in their local area. People aged 16-24 (15%), 25-34 (14%) and 35-49 years (11%) were more likely than those aged 50-64 (7%), 65-74 (6%) and 75 years and above (5%) to feel that racial or religious harassment was a very or fairly big problem in their local area, p.19.

Whether racial or religious harassment is a problem in the local area by ethnicity, age and sex, 2007-08 and April-September 2008.

	Table 2: Whether people feel able to influence decisions affecting their local area and Great Britain, by ethnicity, sex and age, April-September 2008

	Percentages
	 
	 
	 
	 
	 
	 
	 
	 
	England, April-September 2008

	 
	 
	 
	People agreeing they can influence decisions affecting local area
	 
	People agreeing they can influence decisions affecting Great Britain

	 
	 
	 
	%
	 
	Respondents
	 
	%
	 
	Respondents

	Ethnicity1
	 
	 
	 
	 
	 
	 
	 
	 
	 

	 
	White
	 
	37
	 
	3,804
	 
	19
	 
	3,873

	 
	All Asian
	 
	50
	 
	1,348
	 
	41
	 
	1,349

	 
	Indian
	 
	50
	 
	648
	 
	43
	 
	658

	 
	Pakistani
	 
	49
	 
	428
	 
	38
	 
	419

	 
	Bangladeshi
	 
	55
	 
	153
	 
	44
	 
	154

	 
	All Black
	 
	55
	 
	861
	 
	37
	 
	876

	 
	Caribbean
	 
	51
	 
	408
	 
	31
	 
	414

	 
	African
	 
	59
	 
	431
	 
	42
	 
	441

	 
	Mixed Race
	 
	50
	 
	239
	 
	37
	 
	238

	 
	Chinese/Other
	 
	45
	 
	328
	 
	33
	 
	324

	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	 
	Minority ethnic groups
	 
	51
	 
	2,776
	 
	39
	 
	2,787

	 
	White
	 
	37
	 
	3,804
	 
	19
	 
	3,873

	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	Sex
	 
	 
	 
	 
	 
	 
	 
	 
	 

	 
	Male
	 
	40
	 
	1,883
	 
	24
	 
	1,910

	 
	Female
	 
	38
	 
	2,267
	 
	19
	 
	2,304

	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	Age
	16 to 24
	 
	42
	 
	316
	 
	21
	 
	319

	 
	25 to 34
	 
	44
	 
	625
	 
	26
	 
	637

	 
	35 to 49
	 
	38
	 
	1,088
	 
	23
	 
	1,100

	 
	50 to 64
	 
	39
	 
	1,075
	 
	19
	 
	1,088

	 
	65 to 74
	 
	35
	 
	556
	 
	20
	 
	564

	 
	75 and over
	 
	32
	 
	490
	 
	19
	 
	506

	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	All
	 
	 
	39
	 
	4,150
	 
	22
	 
	4,214


Table excludes respondents answering 'Don't know'

  

1 Ethnicity figures based on the combined sample, other figures based on the core sample.

Islamophobia and harassment against Muslims

23. There are numerous studies reporting on the experiences of discrimination by Muslim people, including experiences that meet the definition of harassment. The first major focus on ‘Islamophobia’ by the Runnymede Trust Commission on British Muslims and Islamophobia in 1997
 identified the typical manifestations of anti-Muslim hostility including verbal abuse, widespread and routine negative stereotypes, direct and indirect discrimination. 
24. The Home Office commissioned detailed research in 2001 which, based on a survey of over 650 faith organizations, outlined more clearly the experiences of Muslims compared to other faith groups as regards discrimination and harassment:
25. Indeed, the report found that Muslims were the most likely to report “very serious” problems or experiences in relation to seven out of nine indicators of unfair treatment – ignorance, indifference, hostility, verbal abuse, physical abuse, damage to property, policies of organizations, practices of organizations and coverage in the media.
26. A report by the OSI in 2005,
 reviewing a very wide range of reports, corroborated these findings still further, as did a 2006 report published by the European Monitoring Centre on Racism and Xenophobia. 
· Evidence: Sexual Orientation

27. As for religion and belief, EHRC has found that there is little data being collected systematically on harassment on grounds of sexual orientation outside the field of employment. Only now are questions beginning to be asked in general surveys. Notwithstanding the above, some relevant research has been done and that is set out below. Indeed, the nature of the problems outlined below indicate a need to impose liability on service and housing providers where  they are in a position to prevent harassment occurring but fail to do so.
EU research on harassment on the grounds of sexual orientation

28. The EPEC ‘Study on discrimination on grounds of religion and belief, age, disability and sexual orientation outside of employment’ found that:

‘Discrimination on the ground of sexual orientation  ... becomes an important issues for secondary schools ...The main problems experienced by LGB individuals include: harassment and bullying ... insulting and degrading treatment during classes....

...Fellow pupils may threaten or subject LGB pupils to verbal and physical abuse in the classroom and on school grounds’

EPEC calculate the cost of such harassment to include the following:

‘An estimated 126,000 gay and lesbian pupils in upper secondary education face health problems due to bullying and harassment at school, which will later reduce earning capacity on average by 14.3%. ... 10% of gay or lesbian youth harassed drop out of school. This reduces their net earning prospects by 10,706 euro on average per annum. 

29. In Housing, EPEC found that ‘discrimination on the basis of sexual orientation is primarily experienced in relation to accessing rental facilities ...and degrading treatment by neighbours’.  They calculated the costs of this to include ‘a 10% hedonic surplus in housing expenditure of the gay and lesbian is attributed to the intention to avoid harassment and degrading treatment. This would correspond to a total of 4.1 billion euro for the gay and lesbian community’.

30. EPEC also found ‘degrading treatment’ in the fields of healthcare; denigrating or insulting behavior in transport and disrespectful treatment in social services.

31. The FRA report 'Homophobia and Discrimination on Grounds of Sexual Orientation and Gender Identity in the EU Member States' http://fra.europa.eu/fraWebsite/products/publications_reports/pub_cr_homophobia_p2_0309_en.htm found that discrimination, harassment and violence against LGBT people was widespread throughout the EU. The report found positive evidence that equal treatment legislation in the field of employment was having an effect and therefore underlined the importance of the current draft Directive. Housing, education and healthcare were identified as areas or particular concern in the report and bullying and harassment in education was covered in depth.
UK research on sexual orientation: young people and schools/education

32. Bullying in schools is now a recognized problem and is receiving much attention in the news, in schools and by government policy makers. But the levels of bullying remain high, and for gay and lesbian young people the situation is alarming.

33. Experiences of harassment expressed through homophobic bullying have been illuminated by Stonewall’s research programme and campaigns.
 Results from their survey of 1,145 young people in secondary school indicate not only an high level of bullying (and harassment), but poor levels and quality of response from schools and teachers:

· “Almost two thirds (65%) of young lesbian, gay and bisexual people experience homophobic bullying in Britain’s schools.

· 97% of gay pupils hear derogatory phrases such as “dyke” or “poof” used in school.

· 98% of gay pupils hear “that’s so gay” or “you’re so gay” at school.

· 75% of young gay people in faith schools experience homophobic bullying and are less likely than pupils in other schools to report it.

· Only a quarter of schools say that homophobic bullying is wrong in their school. In schools that have said homophobic bullying is wrong, gay young people are 60% more likely not to have been bullied.

· 30% of lesbian and gay pupils report that adults are responsible for homophobic incidents in their schools.

· Of those who have been bullied, 92% have experienced verbal homophobic bullying, 41 per cent physical bullying and 17% death threats.

· Almost three in five (58%) lesbian and gay pupils who experience bullying never report it. If they tell a teacher, 62% of the time nothing is done.

· Half of teachers fail to respond to homophobic language when they hear it.

· Just 7% of teachers are reported to respond every time they hear homophobic language.” All p.3
34. The report also details the impact of homophobic bullying on young people, affecting their school work, school attendance, avoiding taking part in youth clubs, and isolation with few resources for support or people to talk to.

35. An online survey by Bullying UK found similar results in which Homophobic bullying victims said that more than 28% of them had suffered violent attacks.

Sexual orientation harassment in housing

36. Stonewall Housing has submitted the following evidence to the Equality Bill Committee: 

· ‘Hidden in Plain Sight’ 2001: highlights a lack of housing options for LGBT people and the need for specialist housing services for them since many experience homophobia. 

· Stonewall Housing 2005 report on the main housing problems faced by lesbian, gay and bisexual, including homophobic abuse. 

· ‘Out on My Own’ 2006, identified that sexuality contributed to isolation in homelessness services and subsequent episodes of homelessness due to homophobia experienced in mainstream housing provision.  

· Stonewall Housing assisted with Metropolitan Support Trust’s ‘Over Not Out’ research project which was launched in May 2009.  It found that the housing needs of lesbian, gay and bisexual asylum seekers experienced intolerable levels of homophobia and landlords failed to tackle the incidents and they were unsympathetic to complaints of harassment suffered due to homophobia.

· In 2008/2009 Stonewall Housing provided housing advice to 690 lesbian, gay, bisexual and transgender (LGBT) people.  52% stated that their housing problem was directly related to their sexuality or gender identity.  33% of the people who approached Stonewall Housing for advice was because they were facing homophobia or transphobia were they lived. Stonewall Housing reports that often find that landlords are not taking the incidents seriously.

37. Scottish research also provides evidence of people suffering harassment in housing because of their sexual orientation.
 

Services/facilities/public functions

38. The Equality Network consulted LGBT people across Scotland in 2007 and the following incidents of harassment were reported: 

· “When working in one of Scotland’s busiest sheriff courts as a prison officer, I witnessed severe bullying of feminine men, mostly by other prisoners but also by prison officers. No action was taken. Food was thrown at these men, they were called names (this was all by other prisoners) but prison officers laughed it off or ignored it.” 

· “I was the butt of homophobic jokes by a health service worker.” 

· Landlady of BB becoming became extremely impolite when she became aware of a same sex couple’s sleeping arrangements.

· Abusive language from owner when a couple were holding hands under a table in a cafe

· My partner had luggage rifled through at a B&B after owner took exception to giving a double room to a gay couple

· Harassment by third parties was also reported: of a community centre user by another user; harassment of a prisoner by other prisoners. 

Examples drawn from EHRC helpline enquiries 2008 - 2009 

39. Enquirer had been a member of a gym for 8 years and decided to take up the services of a personal trainer.  The trainer made comments including "you should find a gay gym and go to a brothel."   Another member of staff at the gym made comments that he would "tie him to a bench and shove a pole up his arse."  The caller made a complaint about these issues but did not receive a satisfactory response.  The caller now feels very uncomfortable when he attends the gym and has been prescribed anti-depressants by his GP.

40. Enquirer has issues with the management of a shopping centre.  On more than one occasion the shopping centre was approached by the caller’s charitable organisation to put a stand in the shopping centre for World Aids Day on 1st December 2007.  On all occasions they were refused. Enquirer complained about this to the general manager.  It was stated by the manager that he did not think it appropriate to have gay people in the centre as it was a family area where children were and he did not want them upsetting.  Comments were made saying that he did not think that the promotion of lesbian or gay activity in the centre was appropriate.

41. Enquirer and another female were in a restaurant .  A waiter came over and made comments presuming that they were a couple.  Then the manager came over made more insulting comments and told them to leave.  Comments made to the them were such thing as calling her a "bitch", "you shouldn`t flaunt your sexuality" and "it`s not healthy".

General perceptions and reported experiences of harassment

42. Stonewall recently conducted an extensive survey of 1,721 members of the LGBT community across Great Britain.
 It exposed incidences of verbal abuse and violent hate crimes experienced by individuals who identify as LGBT throughout England, Scotland, and Wales. Harassment figures prominently, though not reported in a way that helps to uncover harassment in accessing/using goods or services or premises. None-the-less the findings are relevant to any consideration of the need for an express clause prohibiting harassment in the SEB.

43. The report concluded the rate of incidence of hate crime and incidents
 to be high: 

· 13% of lesbian, gay and bisexual people (equivalent to 450,000 people) have experienced a homophobic hate crime or incident in the last year. p.12
· 20% of lesbian and gay people have experienced a homophobic hate crime or incident in the last three years. p.12
· 75% of victims do not report incidents and 20% of those who do not report incidents do not think that what they have experienced is an offence. p.6

· 14 percent of victims of homophobic hate crimes or incidents did not report them to anyone because they happened too frequently to report. p.6
44. Harassment perpetrated against individuals because of their sexual orientation, including verbal abuse, insults etc. feature prominently in the daily lives of lesbian and gay people:

· 88 per cent of victims of homophobic hate incidents say the incident involved insults and harassment. p.9

· One in six lesbian and gay people have been insulted or harassed because they are gay in the last three years. p.7

· Almost a third of lesbians have been insulted or harassed because of their sexual orientation in the last three years compared to over one in five gay men. p.9
· Young people are more likely to be a victim of homophobic abuse. Three quarters of 18 to 24 year olds who experienced a hate incident were subjected to homophobic abuse during the incident compared to three in five victims aged 45 to 54. p.9
· Victims of insults and harassment are the most likely to be repeat victims. p.11
45. Perceptions of prevalence, fear and risk of harassment and other hate incidents is also high:

· Three out of ten lesbian and gay people say that they are worried about being insulted or harassed. Similar numbers are worried about being a victim of physical assault and being threatened with violence. p.29

· Seven in ten lesbian and gay people think they are at greater risk of being insulted or harassed than heterosexuals. Three in four 18 to 24 year olds think they are more at risk for being gay, compared to under three in five lesbian and gay people over 55. p.30

· Lesbians are more likely to think hate crimes and incidents are a problem in their local community. One in six lesbians say hate crimes and incidents are a problem in their area compared to one in eight gay men. p.12

46. It is worth considering the recorded homophobic hate crime levels as a barometer of other forms of harassment. According to the CPS “in the three years ending in March 2008, over 2,400 defendants were prosecuted for homophobic or transphobic crimes; in this period, convictions rose from 71% to 78% in 2007-08; guilty pleas increased from 58% to 67%.”

· Arguments in favour of express harassment provisions

47. The government states in its consultation document that it does not plan to legislate to prohibit harassment on the grounds of sexual orientation and religion or belief in goods and services and that it was not provided with evidence for the need for this in the Discrimination Law Review. We have presented such evidence here, from over 20 different sources, which gives a snapshot of the extent of the problem of harassment in Britain and across Europe. In this section we will provide supporting arguments as to why express legislative harassment provisions are necessary to address these issues.
48. Having considered the UK and EU level evidence set out above and the limitations of domestic law set out below, the EHRC supports the proposal in the Directive to extend protection against harassment in fields outside employment on both grounds.
49. We appreciate that this is a particularly contentious area for some stakeholders. In our consultation meetings for both the Directive and the Equality Bill, we heard from religious groups who are concerned that legislative harassment provisions would impede freedom of speech, would lead to vexatious claims and are unnecessary as existing legislation is adequate. We have carefully considered these arguments, and have tried to address each of them in turn below.

50. There is currently no express protection domestically for religion and belief or sexual orientation harassment outside employment in equalities legislation. Indeed, the Equality Bill specifically excludes such protection from the non discrimination provisions and is drafted in such a way as to exclude the possibility of pursuing harassment claims under direct discrimination provisions (EHRC is awaiting clarification from government on this point).  

51. In the Discrimination Law Review, the government suggested that such protection was not required as it was adequately covered by the Protection from Harassment Act, education duties and the Human Rights Act. EHRC has considered these options and has concluded that they do not provide protection equivalent to that provided for other grounds in the Equality Bill.  This creates an invidious and unjustifiable hierarchy of protection. 

52. The UK government has expressed the view that education duties are adequate for dealing with bullying in school. However, although these duties were introduced over 10 years ago, sexual orientation harassment in schools is reported to be 'almost endemic'
. Further, these duties do not provide a remedy for children who suffer discriminatory harassment, nor do they apply in Scotland. 

53. Some protection is provided under criminal law and the Protection from Harassment Act. However, this does not adequately deal with the problem of harassment as it sets a threshold which is higher than that set by the existing harassment provisions in anti discrimination legislation.
 

54. The Human Rights Act also provides protection from harassment by public authorities on grounds of SO/RB, just as it provides protection against discrimination connected with sex, race, disability etc. However, protection under the HRA is qualified and the concepts of discrimination arising under the HRA are underdeveloped making it a difficult tool for challenging the forms of discrimination which are presently protected under the anti-discrimination enactments. 

55. Indeed, all of the above legislation applies equally to other protected grounds, where it has also been deemed necessary and appropriate to provide express harassment provisions in the Equality Bill.
56. Discrimination law provides a compelling imperative to take action to stop discrimination occurring and also clearly engages the public sector duty to have regard to the need to eliminate harassment, where this is prohibited by the Act. However, the exclusion of religion and belief and sexual orientation from the harassment provisions creates legal uncertainty regarding the reach of the proposed public sector equality duty.

57. EHRC has carefully considered concerns raised during the Lords' debates on the proposed religion and belief harassment provisions in the Equality Bill of 2006; in the Judicial Review of the Northern Ireland Sexual Orientation Regulations’ provisions outlawing sexual orientation harassment outside employment; concerns contained in responses to the Discrimination Law Review and those arising from our own consultations with stakeholders on the Equality Bill and the proposed Directive. 

58. EHRC believes that concerns regarding clarity on the reach of the provisions could be provided by guidance produced by the EHRC and/or Government and by Ministerial statements.  

59. Concerns regarding subjective or vexatious claims can be allayed by the fact that unwanted conduct will only amount to harassment where it is reasonable in all the circumstances to regard it as such; i.e. the Courts will apply an objective test, while taking into account the claimant’s perception. 

60. Harassment on the grounds of sexual orientation and religion and belief is already prohibited in respect of employment. Therefore we are able to test some of the fears that harassment legislation might lead to an avalanche of unfounded claims or a ‘chilling’ effect in respect of freedom of speech.
61. The TUC conducted a survey of religion or belief and sexual orientation Employment Tribunal claims and found that although there had been “considerable controversy in the context of the sexual orientation goods, facilities and services regulations over the potential of harassment provisions to precipitate litigation on ‘subjective’ views of an offensive environment, there is not a single case in which this was an issue before the tribunals.” 

62. Further, it should also be noted that Courts can award costs against vexatious claimants.

63. Concerns regarding the impact on freedom of speech have been raised by a number of stakeholders.  However, free speech is not an absolute right: under the ECHR legal restrictions on free speech are permissible where they are prescribed by law and necessary in a democratic society in the interests of, for example, national security, to protect the rights of others, and to prevent crime or disorder. Liberty notes in its DLR response that most democracies regulate pornography, defamation, confidence and intellectual property.  

64. Similarly, freedom to manifest religious belief is not an absolute right (although freedom to hold a religious belief is); under the ECHR, therefore, freedom to manifest one’s religion may be subject to limitations as prescribed by law and as are necessary in a democratic society in the interests of, inter alia, protection of the rights and freedoms of others.
65. Civil laws providing protection from harassment therefore are permissible, so long as they go no further than is necessary to accomplish that objective i.e. they must have a legitimate aim and be proportionate.  
66. There is clearly a balance to be struck between freedom of speech/freedom of religion and protection from harassment.  Safeguards balancing conflicting rights are already built into domestic harassment legislation by the inclusion of the objective justification test referred to above and by the requirement that courts must act consistently with human rights principals. 
67. European Directives are subject to the law of the European Convention of Human Rights, and in the UK, the Human Rights Act. All legislation therefore has to be read in compliance with Article 10 of the ECHR on freedom of expression, so whether freedom of expression is written explicitly into the text of the Directive or not, it still applies. Recitals 1 and 17 of the directive do make reference to the need to balance protection from discrimination and harassment with freedom of expression. Recital 17 reads:
“While prohibiting discrimination, it is important to respect other fundamental rights and freedoms, including the protection of private and family life and transactions carried out in that context, the freedom of religion, and the freedom of association.”

68. In deciding whether or not treatment actually violates dignity or creates an intimidating environment, regard must be had to all the circumstances, including the question of whether in undertaking the conduct complained of the perpetrator of the alleged harassment was exercising any of his or her rights under the HRA. Therefore there is already a mechanism whereby courts balance conflicts.

69. For the above reasons the EHRC believes that the Directive potentially provides a significant and necessary extension of protection in the areas it covers and will also have the beneficial knock on effect in UK legislation of clearly requiring public authorities to tackle harassment. We would like to emphasise that this view is supported by the majority of stakeholders who responded to our consultation on the Directive.

70. The Commission does not underestimate the difficulties raised, but believes there is a clear need for this legislation; that there is already an appropriate human rights framework in place to deal with conflicts; that appropriate checks and balances have been demonstrated in the court’s approach to other types of harassment cases; and that uncertainties about what these new harassment provisions would entail can be clarified through guidance and Ministerial statements.  

Age discrimination 

4) What different treatment on grounds of age is justifiable in the provision of services generally and financial services in particular? Please provide evidence to support your answer.

5) How do you think the Directive could best reflect the intention to eliminate unjustifiable age-based discrimination in services generally and financial services in particular?
EHRC is pleased that the Government has accepted the need for legislation to tackle age discrimination in goods and services. We acknowledge that in some circumstances, age-based differences in treatment should be allowed.  Age based differences in treatment are objectively justifiable where they are a proportionate response to a legitimate aim, or when they are targeted measures designed to address or prevent disadvantage. We do not support the need for an exhaustive list of exceptions in the Directive, however.  
71. There is evidence of widespread age discrimination in many areas of goods, facilities and services and public functions against members of all age groups, particularly older and younger people
.  EHRC is pleased that the Government has accepted the need for legislation in this field and has warmly welcomed the inclusion of measures in the Equality Bill.  However we regret the Government’s decision to exclude under 18s from protection under the Bill.  The EU Directive would serve to strengthen domestic legislation in relation to age and we are particularly pleased that its scope is not limited to persons over 18.  We return to the question of age discrimination against children in Section 4 below.

72. We agree that it is important for the wording of the Directive to reflect the fact that certain age-based rules and practices are widely accepted as objectively justifiable, while others are discriminatory.  The Government’s consultation paper asks what different treatment on ground of age is justifiable in the provision of services generally and financial services in particular.  EHRC’s view on this question is that age-based differences in treatment are objectively justifiable where they are a proportionate response to a legitimate aim, or when they are targeted measures designed to address or prevent disadvantage.  

73. The original wording of Article 2(6) of the Directive did not include a requirement that differences of treatment on grounds of age should be objectively justified.  This omission is addressed by the form of wording proposed by the French Presidency, which takes into account the need to permit age discrimination that is objectively and reasonably justified by a legitimate aim if the means of achieving that aim are appropriate and necessary.  While this proposed text (cited below) gives examples of age-based differences of treatment that would be treated as non-discriminatory, it does not attempt to set out an exhaustive list. We believe this is the correct approach at EU level.

“This Directive does not preclude differences of treatment on grounds of age and disability, if they are objectively and reasonably  justified by a legitimate aim, and if the means of achieving that aim are appropriate and necessary.
Such differences of treatment may include the fixing of a specific age for access to social protection, including social security and healthcare; social advantages; education; and certain goods or services which are available to the public. 
The following are deemed to be compatible with the principle of non-discrimination: the setting of more favourable conditions for access to social protection, including social security and healthcare; social advantages; education; and certain goods or services which are available to the public, for young or old persons or for persons with disabilities, in order to promote their economic, cultural or social integration.”
74. EHRC believes that the Directive should operate by setting clear principles by which age-based differences of treatment can be assessed, rather than specifying a list of exemptions.  Opting for a list approach would bind member states to an inappropriate level of detail when considering how to transpose the Directive into domestic legislation, especially as it would be difficult to construct an exhaustive list that was appropriate for the social and economic environment in all Member States.   We believe that States should have the power to decide the best approach to implementing the Directive at domestic level within the legal parameters established by the Directive.  In some instances this might involve a list of exemptions, as long as each of these exemptions could be objectively justified under Article 2(6). 

75. The EHRC also considers that a list of exemptions would run the risk of being unable to respond to developments in social conditions over time, including demographic change.  A list approach might also have a negative impact on innovation by providers of services; they might be discouraged from developing new, age specific services that would readily lend themselves to objective justification, out of a concern that these would not fall within the list of exemptions.   After the introduction of the Age Regulations, a similar problem occurred when many adult education providers withdrew concessionary fees for older learners as these were not expressly exempted by the Regulations. 

76. We do not think that reliance on an objective justification test is likely to present problems.  The test is well established within other legislation under Article 13 of the European Treaty as a means of determining whether discrimination is lawful or unlawful.  For direct discrimination on grounds of age in the field of employment and vocational training, the objective justification test has been clarified by recent decisions of the European Court of Justice; for example, Incorporated Trustees of the National Council on Ageing v Secretary of State for Business, Enterprise and Regulatory Reform (Case C-388/07); David Hutter v Technische Universitat Graz (Case C-88/08).

77. Article 5 of the Directive allows Member States to maintain specific measures to prevent or compensate for disadvantages linked to protected characteristics, including age.  We agree that this Article should permit targeted measures that would otherwise be unlawful and many age-based differences in treatment could qualify under this provision. However, as Article 2(6) allows objectively justifiable direct discrimination in relation to age, but not other grounds, Member States are more likely to take advantage of this provision to introduce targeted measures aimed at groups defined by religion or belief, disability or sexual orientation.
· Financial services
The problem of age discrimination in financial services, especially motor and travel insurance, has been widely recognised. There is also evidence of disability discrimination. EHRC accepts that age-based pricing is integral to risk management but argues that age-based differences in treatment should be a proportionate response to increased risk or costs and should be based on evidence.  Evidence could include actuarial or statistical data, or other bona fide evidence on which it is reasonable to rely. Data should be regularly updated and available to the public.
78. Evidence of age discrimination in financial services, especially insurance, has been widely acknowledged, including by the Government.
  For example, it is currently normal practice – and completely legal – for insurance companies to refuse motor and travel insurance cover to older people because of their age.  It is also common for insurance providers to impose sudden increases of premiums at particular age thresholds, which bear little relation to the increase in risk.  Older people also experience problems in having consumer credit refused on grounds of age rather than on their ability to repay. 

79. Disabled people often faces similar problems in accessing financial services. The European Disability Forum reports that:

“Calculation of risk for people with disabilities by financial institutions is still frequently based on a medical assessment, and relies on a faulty presumption that ‘disabled is always higher risk.’ This results in an effective impossibility for many people with disabilities to get life insurance, and therefore, to be eligible for other financial services. 

Many disabled persons who do (after much humiliating questioning relating to their ‘health status’) obtain insurance must often settle for poor insurance rates, high premiums and small payments in the event of an insured situation occurring.  This situation only widens the gap between disabled (often people with lower incomes) and non-disabled people.”

80. The EHRC was pleased to be represented on HM Treasury’s Financial Services Experts’ Working Group on Age Discrimination, set up in April 2008 to review age-based practices in the financial services industry and consider the implications of legislation.
   Our position on future legislation was made clear in the context of the HMT working group, and is broadly applicable to the proposals in the Directive.  We do not want to stop insurers making fair commercial decisions, but believe these should not be based on arbitrary assumptions about age.  In our view, many of the concerns expressed by financial services representatives about possible unintended consequences of legislation could be addressed through detailed guidance or codes of practice.

81. The EHRC appreciates that age based pricing is integral to risk management but would like to ensure any age-based difference in treatment is a proportionate response to increased risk or costs and that it is based on evidence. This evidence should be relevant, accurate, non-discriminatory, and from a source upon which it is reasonable to rely and there should be scope for legal challenge.  We accept that evidence that is acceptable in justifying age-based differences in treatment should be defined relatively widely and that age legislation should not prevent the use of predictive adjustments to data in financial services. We believe there should be greater transparency in the use of evidence, and that data should be available to the public.  Financial institutions should also be expected to make clear association between commercial factors and the data relied upon. 

82.  It should be noted that we are not seeking legislation that would require strict mathematical proportionality of risk and premium, merely that differences in treatment should be the least discriminatory response to increased risk as evidenced by the data and that the discriminatory impact of the treatment be outweighed by the benefits of the legitimate aim. In the longer term, we hope that the market, especially for short-term services such as travel or motor insurance, will become more responsive to changing demographics and changes in behaviour due to increased longevity. 

83. Under the approach that we suggest, legitimate practices within the financial services sector would be allowed to continue, including the use of age in credit scoring, or the application of extra requirements for medical testing for older people seeking private medical insurance. It should also be noted that a number of age based practices in financial services which are perceived as age restrictions are in fact restrictions related to the length of time in a scheme or length of time until draw-down date (in pensions) and it is important that they are recognised as such.

84. The EHRC accepts that age bands in insurance pricing should be permitted, but we believe that legislation should encourage the use of much narrower age bands through the principle of proportionality.  However, we are strongly opposed to minimum and maximum age limits at entry and exit to insurance products.  On the other hand, age specific marketing should be permitted to continue and would allow providers to focus on particular segments of the market if they so wish.

85. We do not favour a ‘signposting service’ to help older (or younger) people find financial service providers who will cater for them.   We have doubts that such a service would be effective or deliver real consumer choice.  In principle, people should have access to a wide range of reputable service providers and not be forced to ‘go the extra mile’ in order to purchase the product they are seeking.  Another problem is that signposting would quite possibly encourage adverse selection, with particular types of risk being consolidated within certain insurance providers rather than providers dealing with a wide risk pool.

86. Most concerns about age discrimination are raised in relation to general insurance and credit, and other services underpinned by insurance such as car hire or ‘bundled’ bank accounts offering free travel insurance. For other financial services, such as pensions, we believe many age-related practices would be covered by the general exception in Article 2(6) of the Directive allowing age-based differences of treatment that are ‘objectively justifiable’.

87. Article 2(7) of the Directive specifically addresses financial services.  According to the original published text, Article 2(7) would permit proportionate age-based differences in treatment in financial services where age is a key factor in the assessment of risk based on relevant and accurate actuarial or statistical data.  The EHRC took the view that the wording of this Article was too narrow because it did not allow for the possibility of financial services providers relying on evidence other than data.  On the other hand, it did not require the evidence to be kept up to date or to be publicly available.  In January 2009, we proposed an amendment [annex 1, amendment 10] to the European Parliament proposing that Article 2(7) be amended to address these two issues, as follows:

“Notwithstanding paragraph 2, in the provision of financial services Member States may permit proportionate differences in treatment where, for the product in question, the use of age or disability is a key factor in the assessment of risk and where the service provider can demonstrate higher risk by actuarial, statistical data or other bona fide evidence upon which it is reasonable to rely. Any data used must be reliable, regularly updated and available to the public.”

88. In its Opinion of 2 April 2009, the European Parliament adopted an amendment to Article 2(7) [amendments 87 and 44] with a similar effect. The EP’s amended version would allow financial services providers to rely on ‘actuarial principles’ and ‘medical knowledge’ as well as data; data should be recent, and available on request. Through this amendment the EP sent a clear message to the Council of Ministers that Article 2(7) should establish a tightly drawn exception that is subject to an objective justification test, and we would agree with this broad approach.   

89. However, the amendment also introduced a higher threshold for financial services providers to prove objective justification of differences in treatment – they would have to demonstrate that ‘significantly higher risks’ were involved.  EHRC’s assessment is that this approach would probably set the bar too high for financial services providers, especially in countries such as the UK where a segmented market has been established.

Scope

6) Given the limits of Community competence, and subject to the proposals being clarified in relation to housing, as described above, can you provide examples of the practical effects of the Directive in the areas of:

• health care

• education

• housing

7) Do you have evidence of any harmful age discrimination in the provision of social housing?

· The limits of EU competence

90. The government has stated in the consultation document that it has some concerns about the extent of Community competence in some of the sectors covered by the Directive and that it is important for member states to retain the ability to determine the arrangements for providing public services. 

91. We have been unable to establish the basis for these concerns, so our response is based on our legal interpretation of the EU Treaties, which is backed up by the legal services of the European Commission and Council. Our considered legal opinion is that the Directive as currently drafted is fully within the competence of the EU. 

92. The Directive has been proposed pursuant to article 13 of the EC Treaty which provides that:

"Without prejudice to the other provisions of this Treaty and within the limits of the powers conferred by it upon the Community, the Council, acting unanimously on a proposal from the Commission and after consulting the European Parliament, may take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation."

93. Article 13 is an enabling provision to secure the elimination of discrimination across the EU. In judgment of the European Court of Justice in Mangold
 the court held that the principle of prohibition of discrimination on grounds of religion or belief, disability, age or sexual orientation finds its source in the constitutional traditions common to the Member States and in various international instruments. The court concluded that the principle of non-discrimination on grounds of age (which was the subject of the case) must be considered as a general principle of Community law.
94. In addition article 5 of the EC Treaty provides that the Community can legislate outside areas which are within its exclusive competence where the objectives of the proposed action cannot be sufficiently achieved by Member States individually. Article 13 measures are an example of such measures. The community has the power to establish a general framework setting out measures to further the general principle of non-discrimination, so long as the measures are within the scope of the EC Treaty.
95. In relation to the draft Directive, we note that Article 3 states that the prohibition on discrimination in relation to social protection (including social security and healthcare), social advantages, education and access to and supply of goods and other services available to the public only applies "within the limits of the powers conferred upon the Community". In addition we note that Recital 11 explicitly states:
“This Directive should be without prejudice to the competences of the Member States in the areas of education, social security and health care. It should also be without prejudice to the essential role and wide discretion of the Member States in providing, commissioning and organising services of general economic interest.”

96. The Directive makes clear that it only applies to the extent of prohibiting discrimination in the access to goods and services. It would have no effect in relation to the content and manner in which Member States provide such goods and services. The relevant provisions of the EC Treaty and case law also indicate that the Directive is within the limits of Community competence.

97. In relation to social security, Article 42 of the EC Treaty permits social security measures in order to facilitate the free movement of workers. The European Court of Justice has held that the application of national social security rules may fall into the category of services.
 It has also been held that the conditions governing the right or obligation to become a member of a social security scheme are a matter to be determined by the legislation of each Member State, provided that there is no discrimination in that regard between the nationals of the host Member State and those of other Member States.
 As a result provisions requiring non discriminatory access to social security benefits outside the field of employment are within the scope of the Community competence for the Directive, provided that it does not interfere with Member States responsibility for determining the conditions for persons to become members of social security schemes. 
98. In relation to healthcare, Article 152 of the EC Treaty deals with the Community competence in this area. The powers conferred upon the Community focus on the objective of ensuring the protection and improvement of human health, and harmonisation is specifically excluded in the context of measures designed to protect and improve human health (Article 152 paragraph, 4c).  It follows from Article 152 TEC that Community competence in public health does not entitle the European institutions to intervene in the organisation and delivery of health services and medical care and that these remain within the remit of Member States competence.  This does not mean, however, that the provision of, and access to, health care falls outside Community competence. 
99. Firstly, healthcare is a service for the purposes of Article 50 of the Treaty.
 This means that the Treaty rules concerning the free movement of services apply in this context.  Secondly, there is already Community legislation that facilitates cross-border healthcare, requiring the same benefits to be available for persons needing medical treatment in another Member State.
As a result it is clear that there is Community competence regarding cross border access to health care.
100. In relation to social advantages, on the basis of Articles 12, 18, 40, 44 and 52 of the EC Treaty and Directive 2004/38/EC, the Community has established a framework for the right to move and live with the territory of the Member States.
 Pursuant to Article 24 of Directive 2004/38/EC Equal Treatment must be provided, including in relation to "social advantages" which covers aspects such as student grants
, unemployment benefits
 and family benefits.
 As a result access to social advantages is within Community competence, while the contents and method of providing such social advantages remain within the competence of Member States.

101. In relation to education, Community competence in the field of education is set out in Article 149 of the EC Treaty. This provides that the Community "shall contribute to the development of quality education by encouraging cooperation between Member States and, if necessary, by supporting and supplementing their action". The Community is to do so while "fully respecting the responsibility of the Member States for the content of teaching and the organisation of education systems and their cultural and linguistic diversity". In relation to the provision of education, it is within Community competence to provide that access to education must be provided in a non-discriminatory manner.
102. In relation to other services such as housing and transport which are available to the public, these fall under the definition in Article 50 of the EC Treaty:
“Services shall be considered to be ‘services’ within the meaning of this Treaty where they are normally provided for remuneration.

‘Services’ shall in particular include:

a. activities of an industrial character

b. activities of a commercial character

c. activities of craftsmen

d. activities of the professions"
This definition clearly encompasses the provision of housing and related services such as estate agents and construction services and it would be within Community competence to provide that access to housing should be provided without discrimination.  We note that the government has stated that it is concerned that the explicit reference to housing could have adverse implications for housing providers and have the effect of limiting people's options. We do not agree with this concern as it is appropriate for public housing to be provided in a non-discriminatory manner on grounds of disability, age, religion and belief or sexual orientation. 

103. The EHRC also notes that the Race Directive already prohibits race discrimination in relation to access to and supply of goods and services such education, housing, healthcare and social security, and the Gender Goods and Services Directive prohibits discrimination in relation to the provision of goods and services, except in the sectors of advertising, media and education. We are not aware that these Directives have caused concerns as to the ability of Member States to decide the content and manner in which goods and services are provided. As a general principle we would also hope that the UK government  would support ‘levelling up’ of EU Directives so that all strands have the same level of protection as race, rather than any watering down of EU protections.

104. Finally, we note that in their negotiations on the Directive, member states asked the Council of Ministers legal services to give an Opinion as to the scope of the Directive and whether it was within the limits of EU competence. This independent Opinion also confirmed that the Directive is within the legal competences of the EU.
 

105. EHRC therefore supports the current scope of the Directive as worded and believes that the Directive does not transgress the legal competences of the EU.

· Health and Social Care

106. The existence of pervasive age discriminatory practices and attitudes affecting older people in the provision of healthcare has been well-documented and largely accepted by the Department of Health.  Age discrimination in healthcare manifests itself in several different ways.  There are discriminatory rules that exclude older people from particular health services; for example, explicit age criteria are used for mental health services, where provision for people of working age is organised separately with higher levels of investment.  This has led to a system where older people’s services are under-resourced and offer fewer options; for example, people over the age of 65 are less likely to have access to innovative services such as assertive outreach. 

107. The nature of mental health services available to older people, such as daycentres, is predicated on an assumption that most service users suffer from dementia. In reality, a large number of older people suffer from depression for which they may receive little or no treatment.  There is also research evidence that older people are less likely to be referred for certain types of specialist treatment, for example for particular types of heart conditions and strokes.  Certain types of service heavily used by older people receive less investment than they need – for  example, chiropody services, hearing aids and wheelchairs – leading to long waiting times for older patients.
  

108. There is also a pervasive problem of ageist attitudes within the NHS towards older service users, which can lead to them being patronised and their needs ignored by health service professionals.  Eliminating ageism within the NHS will take more than legislative change, but we believe that confronting age discrimination by changing the law will in time help to drive through the cultural and attitudinal change that is needed.  Consolidating and improving training for staff to help them understand and challenge their own ageist attitudes will be part of the solution.  

109. Prohibiting age discrimination in access to healthcare would not prevent  states from providing health services targeted at particular age groups – such as free flu jabs for the elderly or breast cancer screening for women over 50. The Directive specifies that where member states provide for advantages for certain groups on the basis of age, they will be able to continue to do so provided that the differences are justified and proportionate.  Providing flu vaccinations for older people would clearly meet these conditions, because they are more likely to be physically frail. We also agree with the provision in the Directive, under Article 5, for states to maintain or adopt specific measures to prevent or compensate for disadvantage linked to the four protected grounds.  Certain types of targeted healthcare may be covered by this provision.

110. Though the British health system is subject to the Disability Discrimination Act, a succession of reports have found major barriers to access and discriminatory attitudes and behaviours towards disabled people in the healthcare system, sometimes leading to avoidable death.

111. For example, the Disability Rights Commission’s formal investigation into the experiences of people with learning disabilities and mental health conditions found that disabled people were subject to ‘diagnostic overshadowing’.  This term describes a tendency on the part of medical professionals to overlook the perspectives of disabled patients concerning their general health, and to focus instead on their impairment or health condition.  The investigation found clear evidence of higher susceptibility to such conditions as stroke, cancers and heart disease as a consequence.

112. A recent set of investigation reports by the Parliamentary and Health Services Ombudsman concerning the deaths of six adults with learning disabilities in NHS hospitals also found that discriminatory assumptions and failure to make adjustments contributed to avoidable deaths:

“They [the investigation reports] show the devastating impact of organisational behaviour which does not adapt to individual needs, or even consistently follow procedures designed to maintain a basic quality of service for everyone. They identify a lack of leadership and a failure to understand the law in relation to disability discrimination and human rights. This led to situations in which people with learning disabilities were treated less favourably than others, resulting in prolonged suffering and inappropriate care.”

113. Further evidence relating to the potential advantages which the Directive could bring in respect of young people’s access to health and social care services is provided in the section on the under 18s in the ‘additional issues’ section of this document. 

· Education

114.  We would like to draw the government’s attention to Article 3 (3) of the Directive which states that:

“This Directive is without prejudice to the responsibilities of Member States for the content of teaching, activities and the organisation of their educational systems, including the provision of special needs education. Member States may provide for differences in treatment in access to educational institutions based on religion or belief.”

115. What the Directive would prohibit is any direct or indirect discrimination, harassment or instruction to discriminate in the education system. There is substantial evidence that discrimination continues to be a problem in schools, on the grounds of sexual orientation, religion and belief and disability. Prohibiting discrimination in the field of education will have a preventative effect and will give victims of discrimination a means of redress.

116. The EU Study on ‘Discrimination on grounds of religion and belief, age, disability and sexual orientation outside of employment’ found that:
“Discrimination on the ground of sexual orientation  ... becomes an important issues for secondary schools ...The main problems experienced by LGB individuals include: harassment and bullying ... insulting and degrading treatment during classes.... . Fellow pupils may threaten or subject LGB pupils to verbal and physical abuse in the classroom and on school grounds.”

117. The European Policy Evaluation Consortium (EPEC) calculates the cost of such harassment to include the following:

“An estimated 126,000 gay and lesbian pupils in upper secondary education face health problems due to bullying and harassment at school, which will later reduce earning capacity on average by 14.3%. ... 10% of gay of lesbian youth harassed drop out of school. This reduces their net earning prospects by 10,706 euro on average per annum.” 

118. These findings accord with the experiences of UK lesbian and gay school children; for example, Stonewall found that of the 1100 lesbian and gay people interviewed in 2007 for The School Report: 
· Almost two thirds (65%) of young lesbian, gay and bisexual pupils have experienced direct bullying. 75% of young gay people attending faith schools have experienced homophobic bullying.

· Even if gay pupils are not directly experiencing bullying, they are learning in an environment where homophobic language and comments are commonplace. 98% of young gay people hear the phrases "that’s so gay" or "you’re so gay" in school, and over four fifths hear such comments often or frequently.
· 97% of pupils hear other insulting homophobic remarks, such as "poof", "dyke", "rug-muncher", "queer" and "bender". Over seven in ten gay pupils hear those phrases used often or frequently. 

119. The Directive would also help to ensure that education establishments are involved in eliminating all forms of discrimination (and not just racial discrimination which is already prohibited), and promoting the needs and interests of all children. 

120. Schools should have a substantial part to play in such measures, and could take the lead in initiatives in partnership with local charities, youth offending teams, Connexions and local authority leisure services with young people at risk of offending, drug-taking and homelessness. Such measures are in line with duties of schools to promote community cohesion
, as specified in the Education and Inspections Act 2006. By ensuring that education providers have a responsibility to eliminate all forms of discrimination, their opportunities to promote community cohesion and intergenerational understanding would be much enhanced.
· Housing

121. LGBT people have frequently identified harassment and abuse as particularly salient concerns for them in studies of their housing needs. Stonewall Cymru (2006 p. 6), for instance found that ‘harassment in and around the home was the most prolific cause of housing problems,’ noting that it happened across all tenure types and ranged from verbal abuse to physical abuse. They also note that such abuse and harassment tended to escalate over time.  

122. Keogh et al. (2006) found similar types of abuse but their respondents also reported incidents of criminal damage, fouling and neighbours playing repeatedly loud songs with homophobic lyrics. However, LGBT people may fear drawing attention to themselves by reporting incidents of intimidation, verbal abuse, graffiti and so on (Stonewall Scotland, 2007).  In order to avoid harassment, LGBT people may try to hide their sexual orientation from family and neighbours. However, this may be extremely difficult in practice because of the way in which one’s home is an essential part of everyday life. 

123. Stonewall Scotland (2007) also considered the effects of harassment on the emotional wellbeing of LGBT people, noting how it lowered self-confidence while increasing the chances of suicidal thoughts and self-harm.  Stonewall Cymru (2006) echoed these findings but also found that it increases the chance of homelessness and may also have an effect on a wider group of people, such as neighbours who share the consequences of homophobia-inspired antisocial behaviour and vandalism.

124. While, as noted above, harassment and abuse occur across all housing tenures, LGBT individuals in certain types of accommodation experience specific problems.  Those still living in the family home may encounter particularly damaging abuse if their sexual orientation is discovered by family members who hold homophobic attitudes.  

125. LGBT people in hostel or other temporary accommodation are also more likely to experience abuse or harassment (Creegan et al., 2007).  Finally, Stonewall Cymru (2006) found that LGBT people in shared private sector or social housing may have problems with sharing communal areas, being accepted by flatmates and landlords, and having a lack of privacy, all of which may impact negatively on quality of life. This report also highlighted that ruralness or urbanity affected the experiences of LGBT individuals: it noted that there was ‘a consensus expressed from those participants who had lived in both urban areas and smaller towns in Wales that attitudes within smaller towns were more negative than in larger urban areas’ (p. 23).  Furthermore, those living in estates or in rural areas may experience particular isolation (Creegan et al., 2007). 

126. Hunt and Dick (2008 p. 5) found that ‘one in five lesbian and gay people expect to be treated worse than heterosexuals when applying for social housing’ in the email survey of 1,658 respondents conducted on their behalf by YouGov.

127. This is a bleak picture since, according to Keogh et al. (2006), housing departments and children’s services within local authorities have key roles to play in tackling homophobic harassment. 
128. EPEC also found that in relation housing “discrimination on the basis of sexual orientation is primarily experienced in relation to accessing rental facilities ...and degrading treatment by neighbours.”  They calculated the costs of this to include “a 10% hedonic surplus in housing expenditure of the gay and lesbian is attributed to the intention to avoid harassment and degrading treatment. This would correspond to a total of 4.1 billion euro for the gay and lesbian community.”

129. There is limited evidence of age discrimination in housing, but problems do exist.  For instance, one local authority has traditionally allocated particular housing blocks for over 45s in order to tackle perceived nuisance by younger tenants.  This policy has a legitimate aim, but would almost certainly be seen as a disproportionate means of achieving it.  A less discriminatory option – which would be permitted by the Directive - would be for the Council to tackle any nuisance problems by improving housing management and support services and by enforcing anti-nuisance tenancy conditions as a last resort. 

130. There is also some evidence that as a result of age-based differences in Housing Benefit, private sector landlords are less likely to offer properties to tenants under the age of 25s.  Advertisements for accommodation sometimes stipulate ‘over 25s only’ or exclude students, who are more likely to be young people.  There is also evidence of harassment of older people by landlords in the private rented sector.

131. We also note that housing and healthcare services available to victims of domestic violence are in general limited but may be particularly so for some people on grounds of age, sexual orientation and religion. For instance, victims in the age group 16-18 are treated differently than over 18s and therefore often have to wait longer for housing, sometimes being placed in inadequate temporary accommodation in youth hostels.

Disability
· Manufactured goods

8) Should the manufacture and design of products be covered by the requirements of the Directive?

9) What difficulties could you foresee?

The EHRC firmly believes that the manufacture and design of products should be covered by the requirements of the Directive. The EHRC will conduct further analysis and carry out consultation with relevant stakeholders, including disability and age organisations, business and Government in order to bring forward detailed proposals concerning the most effective and proportionate way for the Directive to address the manufacture and design of products. 

132. Disability is a creation of inaccessible environments, products and services. An impairment, such as limited dexterity only becomes a disability when barriers to access occur, for example, from the way products are designed and manufactured.  Good design enables, and bad design disables.  The government has recognised the extent of the problems that disabled people experience in this context.

133. Many of the accessibility problems experienced by disabled people result from the failure of those designing environments, services and products to think, consult, plan and implement at the development stage when products are designed or changed, environments are constructed or re-constructed and services are formulated or adapted.  

134. The EHRC has received powerful evidence of the serious impact of barriers to everyday living faced by disabled people as a consequence of the inaccessibility of vital products such as digital television and radio and 'white goods'.  For example new generation washing machines which use touch screens as opposed to the traditional dials, and digital radios with LED screens are harder for the visually impaired to use, cutting off in the case of radio one of the main communications tools for older and disabled people.

135. It is estimated there are 10 million disabled people in the UK, whose numbers will continue to grow for the foreseeable future. Impairments most commonly result from the ageing process. Most disabled people are also elderly people (approximately 70%). The demographic changes that will occur over the coming years and decades will mean that there will be far greater numbers of older consumers.  Promoting greater access is something that is required to meet the challenges of the future, it is in the personal interests of everyone and it will ultimately bring positive social and economic benefits to Britain and the EU.  Disabled people in the UK alone are estimated today to have spending power in the region of £80 billion per year.

136. As the Consumer Policy Review states:
"It is a truth universally acknowledged that the commercial case for inclusive design is based on the size and prosperity of the market rather than on a sense of social justice. Much of the recent interest in inclusive design from industry stems from a growing awareness of the way the population is ageing".

137. However, there are still significant barriers to progress. Although businesses are becoming aware of the potential of a growing older consumer market, this isn't being consistently translated into designing products that meet the access needs of everyone (or as many people as possible) including older and disabled consumers. Business awareness and understanding of disabled people's access requirements is still low. This may be partly because older consumers generally don’t become demanding activists, so the perception of disabled people as a minority social grouping whose needs are met by separate provision remains strong. 

138. Raising awareness and changing attitudes of designers, businesses and consumers is obviously a major component of action that results in inclusive design. Better guidance for everyone would help to raise awareness and change attitudes. Many organisations across the UK and the EU are engaged in research into and promotion of inclusive design
. Consultation and involvement with disabled people and knowledgeable and expert groups will help to improve inclusive design. What is currently missing, and is very much needed, is mandatory action providing greater coverage, co-ordination, and consistency to promote inclusive design by manufacturers across the EU. 

139. In reviewing the DDA, the Disability Rights Taskforce stated:  
“We considered what action could be taken to improve the supply of manufactured goods which were designed to be usable by all people, including disabled people ('design for all') and to increase the number of goods accompanied by information in accessible formats (e.g. instruction manuals for electrical appliances).We recognised that it could be difficult to impose unilateral legal obligations on UK manufacturers to design their products to be accessible. UK manufacturers operating within the Single European Market might be placed at a competitive disadvantage and the UK would still have to accept goods not meeting accessibility standards from other EU states. Similar considerations would also apply to the provision of information accompanying manufactured products in accessible formats.” 

Clearly an EU wide Directive would address such concerns.
140. EHRC would like to remind government that the United Nations Convention on the Rights of People with Disabilities (UNCRPD), recently ratified by the UK and expected to be concluded by the EU this year, requires tangible, co-ordinated and monitored action by state parties to promote inclusive or universal design.
141. Article 4 (1) (f) UNCRPD contains a commitment upon state parties to:
"undertake or promote research and development  of universally designed goods, services, equipment and facilities, as required in article 2 of the present Convention, which should require the minimum possible adaptation and the least cost to meet the specific needs of a person with disabilities, to promote their availability and use, and to promote universal design in the development of standards and guidelines."

142. EHRC is concerned that Article 4(3) of the Directive, which states that: 
"This Directive shall be without prejudice to the provisions of Community law or national rules covering accessibility of particular goods or services," goes against the requirements of UNCRPD by providing an express exception concerning national rules covering accessibility of particular goods.  In our view article 4(3) of the Draft Directive could conflict with the requirement under article 9(1) of the Convention to "take appropriate measures to ensure to persons with disabilities access, on an equal basis with others..." to facilities and services. There is also a general requirement under article 4(b) of the Convention to modify or abolish existing laws that constitute discrimination against persons with disabilities.  
143. EHRC understands that the intention of article 4(3) is not to limit the scope of the Draft Directive but to ensure that the reasonable accommodation provisions cannot be used to disapply existing Community and national laws which require an equivalent or higher level of accessibility provision. One example is that there are already detailed Community laws on accessibility, such as the Electronic Communications Directives, the Universal Services Directives and the Public Procurement Directive. Other relevant accessibility provisions at EU level are referred to in recital 20 of the Draft Directive.  
144. However, EHRC is concerned that the provision could be interpreted in a negative manner, particularly in relation to national rules. For example, as currently drafted the provision could be construed as not prejudicing existing national rules which may directly or indirectly discriminate against disabled persons by limiting the extent to which the UK reasonable adjustment duty applies to particular goods or services or even exempting those goods and services from the scope of the duty and/or the Directive.
145. There is no qualification to article 4(3), for example how it should be interpreted or qualified by the general requirement to provide reasonable accommodation. As a result we submit that article 4(3) should be amended to make clear that it is a measure intended to prevent regression not to limit the scope of the Draft Directive.  And that it cannot be used to permit discrimination on grounds of disability or circumvent the overarching duty to make reasonable accommodation.
146. The EHRC will carry out further analysis and consult with appropriate and relevant stakeholders in order to bring forward detailed proposals concerning the most effective and proportionate way for the Directive to promote inclusive or universally designed manufactured products by autumn 2009. 
· Transport

10) Do you support the proposal that transport vehicles not currently covered by specific accessibility regulations should be subject to Article 4?

11) Do you have concerns about the proposal? Please explain why.

EHRC believes that better, consistent domestic and co-ordinated EU action is required to create accessible transport vehicles (especially taxis), transport services and related infrastructure, within a reasonable timescales. The Directive should result in the removal of the ships and planes exemption currently contained in the Disability Discrimination Act (DDA), and which is proposed to be retained in the Equality Bill. There are very good reasons as to why article 4 should extend to ships and aircraft: voluntary codes for shipping and aviation (in place of legal duties not to discriminate) have failed to achieve sufficient improvements within a reasonable timescale. 
147. Article 9 (1) UNCRPD specifically obliges state parties to take "appropriate measures to ensure to persons with disabilities access, on an equal basis to others, to the physical environment, to transportation.”
148. The article 4 reasonable accommodation duty is a positive and welcome provision in the Directive, and as currently drafted, potentially extends the reasonable adjustment duty in relation to transport beyond the scope of the DDA. Currently the DDA duty to make reasonable adjustments to transport vehicles is restricted to land-based vehicles, and the circumstances where the duty applies to such vehicles are very limited.  The broad sweep of the Directive's wording means that potentially some of the exemptions in the transport provisions of the DDA will be inconsistent with the requirements of the Directive.
149. Better action to improve transport accessibility is required at EU level, not least to ensure consistent standards that promote freedom of movement, and fundamental principles of social justice and equality, whilst ensuring that one member state is not at a competitive disadvantage in comparison to another.
150. One of the key aims of the EU is to ensure freedom of movement across Member States and it is widely recognised that disparity of protection from discrimination impedes this as people do not want to travel to countries where they know they will not be protected from discrimination and harassment. It is important therefore to provide one standard of protection (equivalent to existing protection from race discrimination) across the EU, particularly given the mobility of European citizens and the needs of the single market.
151. For example, if a British disabled person moves to live in another EU Member State, they should have at least the same minimum levels of protection as domestically and vice-versa when people from other Member States move to Britain. We believe that there is no justifiable reason why these standards should be any less than those already in place to protect people from racial discrimination.
152. Access to seamless integrated transport is essential to enable disabled people to fully participate in all aspects of everyday life. Access to transport affects disabled people's ability to work, access services and education, and participate in civil, political, economic, social and cultural life more generally.   
153. A patchwork of inconsistent and complex domestic legal duties currently exists governing access to transport vehicles, services and infrastructure. The anti-discrimination duties contained in the DDA apply to certain transport service providers and not others (e.g. to most land-based transport but not to ships and aircraft), and are broader for some forms of transport than for others. Certain forms of transport vehicles are subject to detailed accessibility regulations (e.g. trains and buses), outside the standard anti-discrimination framework, whereas others (such as taxis) are not. The anti-discrimination duties do not extend to improve access through adjusting the physical features of transport vehicles and broader duties to improve access by adjusting physical barriers apply to the transport infrastructure. 

154. Absurd results are thus generated under the current domestic framework. For example, the means to reach an aircraft exist through an accessible transport infrastructure subject to rigorous legal duties, but the form of transport itself can lawfully remain inaccessible. 

155. Inaccessible taxis frequently prevent disabled people from accessing other forms of transport such as trains, ships and aeroplanes. Minicabs are not covered by the transport provisions of the DDA, and there are no DDA taxi accessibility regulations currently in force (or in the pipeline) that define an accessible taxi. Instead the government relies upon a combination of interim accessibility standards, and local licensing authorities to set and consistently enforce accessibility requirements, in the hope that this will translate into consistent and comprehensive accessibility improvements to taxis by 2025. Whether this will happen is questionable, and in any event 2025 is far too long a timescale to achieve access, something also stated by the government's own advisory committee (the Disabled Person's Transport Advisory Committee). 

156. It should also be noted that the UK government's estimate of costs to improve taxi access has been criticised by DPTAC as lacking evidence. They state more work and better proposals than currently suggested are required to improve taxi accessibility, especially for disabled people who are not wheelchair users, such as people with sensory impairments whose distinct needs are not being considered sufficiently.         

157. The present legal framework is complex for everyone - those with rights and those with duties - to navigate, and it is not generating the necessary improvements that disabled people require to access transportation within a reasonable timescale. As things currently stand, it will take between 10 to 20 years for UK land-based transport (trains, buses, coaches and taxis) to become accessible to current standards. Given international obligations, the aim must be to create - as soon as possible - accessible (including seamless) transport provision for disabled people through systems and environments that are easy to reach, use and understand by all, in safety and comfort. 

158. To progressively realise this objective the form of the transport exemptions under anti-discrimination legislation should be simplified and their scope should be reduced so that, at least, ships and planes are covered by anti-discrimination provisions. 

159. Around 30% of all transport related calls to the DRC Helpline involved air services. The vast majority of these calls concerned issues which were out of the scope of the legislation. Following an EHRC campaign highlighting a new EU regulation that provides certain disabled people with rights to access air travel, complaints to the EHRC Helpline about discrimination disabled people experience in respect of air travel increased massively, from 29 calls in January 2009 to 1923 calls in March 2009.      

160. Leonard Cheshire’s ‘Now Boarding: disabled people’s experiences of air travel’ (July 2007) found that of disabled travellers surveyed:
· 67% of disabled people experienced difficulties with seating on board their flights;

· 61% had difficulty boarding the flight;

· 37% experienced negative attitudes from staff on board flights and at airports;

· 25% said that booking was a problem; and 

· 11% had to cancel or delay a trip because of problems accessing a flight.

161. Whilst the introduction of EU legislation on the rights of passengers with reduced mobility will address some of these problems, coverage by the domestic disability discrimination law is still required to give full protection to disabled passengers.

162. The EU regulations are unlikely to protect as wide a group of disabled people as the DDA since they apply only to ‘persons with reduced mobility’. A group of passengers who were ejected from a flight solely because of their deafness are unlikely to be entitled to legal redress. Equally, someone with HIV or cancer who has no symptoms is unlikely to be covered. Another example would be an airline’s refusal to board someone with Tourette’s. These individuals would probably fall outside the scope of the EU Regulation, but they are likely to be covered by the DDA.

163. In relation to shipping, problems arise where some companies refuse to let guide dogs on board or do not let them out of their car, with the result that some passengers with visual impairment either cannot travel or are forced to stay in their cars once on board.

164. Forms of transport such as ferries are a lifeline to remote and island communities in the Highlands and Islands of Scotland. To a much greater extent that in other parts of the UK, ferries are essential for accessing core services such as health and education. The demographic make-up of the islands means that there are more older people, and so statistically higher levels of disability.

165. The application of the Directive to air and sea travel will help to eliminate significant levels of discrimination and lack of access that currently exist, beyond the extent to which EU regulations do or will do so. 

166. Agreeing to EU wide action to consistently improve access to transport will not only promote equality, it will also promote broader economic and social objectives including the free movements of all people (including disabled people) across the EU. The EHRC believes such a step to be necessary in ensuring UK and EU compliance with the aforementioned provisions of the UN Convention on the Rights of Persons with Disabilities.
· Premises

The proposal could be interpreted as meaning that accessibility by anticipation should apply in respect of new and existing premises.

12) Do you support the proposal? Please explain why.

13) Do you have concerns about the proposal? Please explain why.

The proposal could be interpreted as meaning that the requirement to provide reasonable accommodation for disabled persons in a particular case should require landlords and controllers of let premises to make physical alterations to those premises.

14) Do you support this proposal? Please explain why.

15) Do you have concerns about the proposal? Please explain why.
EHRC supports the legal requirement under Article 4 of the Directive for anticipatory reasonable adjustments to be made in relation to new and existing premises, and we also support the proposal for Article 4 to cover reasonable accommodations by way of physical alterations to those premises. 

167. The UK government's Actuary Department 2006 based population projection database highlights the projected growth in the numbers of older people in the UK population. In 2006 there were 11.3 million people in the UK over state retirement age, this is expected to rise to 12.2 million people by 2011 and to 13.4 million people by 2026. The number of people in the UK over 80 years of age will rise from 2.7 million in 2006 to approximately 5 million by 2028.

168. By 2026, older people will have accounted for almost half (48%) of the increase in the total number of households, resulting in 2.4 million more older households than there are today. 

169. The economic and social challenges of an increasingly ageing population in relation to housing have been vividly set out by Baroness Andrews (former Minister for Communities and Local Government). In a recent report concerning the government's national housing strategy for older people, she stated:  
"The ageing society presents one of the most pressing challenges facing this country today. By 2020, nearly one in five of the population will be over 65. By 2026, projections show that there will be 2.4 million more older households than there are today.
This has huge implications for the way we think about everything from employment, to education, to social care. It requires us to revisit fundamental assumptions about how we design and deliver services, how we build new homes and towns. Already many people not just in this country, but around the world, are facing the stark reality that their home and neighbourhood were simply not designed for an ageing population... .
Making a success of the Strategy requires a change in thinking among a whole range of public and private organisations and a wider shift in culture. Some have commented that these proposals are “groundbreaking” or “daring”, but I want us to get to the point where these proposals are seen as simple common sense. After that we may even start demanding change as consumers. As things stand, one in four of us can expect to go into a care home at some point in our lives, costing £2-3,000  a month, so we must ask ourselves as consumers can we afford to ignore this?

I have been asked what this means for our aspirations that all homes should meet lifetime standards by 2013. Our commitment remains the same – to review the progress against the standards in 2010 and to consider the case for regulation to drive progress. The argument for lifetime standards is as strong as ever. Tough times don’t mean that people no longer need or deserve well-designed homes. When budgets are tight, it is even more important that money is shrewdly spent and that thought is given to getting things right first time, so that we don’t store up greater costs for the future.”

170. Article 9(1) UNCRPD specifies that state parties should take appropriate measures to enable persons with disabilities to live independently and participate fully in all aspects of life. In particular, these measures require the identification and elimination of obstacles and barriers to accessibility in a range of contexts including housing."

171. Article 19 of UNCRPD concerns obligations on state parties to “take effective and appropriate measures to facilitate ..... full inclusion and participation in the community including ... (a) .....the opportunity (for disabled people) to choose their place of residence and where and with whom they live on an equal basis with others". 

172. Disabled people experience considerable problems in accessing and using housing because insufficient accessible housing stock exists in the UK and little in the way of information is available regarding the extent to which houses in the UK are or are not accessible. For instance, there is currently an estimated shortfall of 300,000 wheelchair accessible houses in the UK.
173. The DDA places limited obligations on landlords to make reasonable adjustments, and this obligation does not extend to (broadly defined) physical features of premises. The forthcoming Equality Bill aims to retain this framework. 

174. EHRC supports the proposal that if a disabled person is disadvantaged in the use of residential premises, landlords should be under a duty to make (or not unreasonably withhold consent to make) a disability-related alteration to the premises. Where reasonable, landlords should be able to impose reasonable conditions on this, for example, re-instatement of the building at the end of the tenancy, but this shouldn't be at the cost of reducing the accessibility of the premises in question.

175. There are measures outside the DDA - such as Part M of the Building Regulations (SI/2003/2692) and accompanying guidance - that aim to generate accessible buildings when they are built, extended, altered and where there is a change of use. Recently, the government has made a commitment to develop 'Lifetime Homes' that amongst other things meet the access requirements of disabled and older people. 

176. However, although there is a drive within the UK to ensure that new homes are built to recognised standards of accessibility, existing housing in the UK largely remains inaccessible to disabled people despite the aforesaid measures. Better action is required to ensure that accessible existing housing materialises to meet the needs of a growing number of disabled and older people. Meeting demand through retro-fitting existing inaccessible housing stock is unlikely to be economically sustainable.  For example, around £14m is spent every year in Glasgow alone on adapting existing, non-barrier free houses for disabled people.
177. ‘Bed-blocking’ is becoming an increasing problem in the NHS as a consequence of patients not being able to return to their inaccessible homes after treatment.   Relying upon new houses to be built that are accessible will not be enough. Legal obligations are required to create and retain accessible housing. This is where the proposed EU Directive will plug the gaps and bolster the government's housing policy and strategy.      

178. Excluding housing from the scope of the Directive and/or limiting the scope of article 4 to housing will only serve to maintain the barriers disabled people currently experience, act against the government's own strategic policy objectives and furthermore will in the EHRC's opinion fail to fulfil the UK and the EU's international legal obligations. 

179. Under the Directive as currently drafted, the concept of reasonableness provides the basis for a better, evolving, and workable balance between the rights of disabled people and the responsibilities of landlords. 

180. The concept of reasonableness in relation to making adjustments is based on considering a number of factors in a given situation. What is in fact reasonable in a given situation depends on a range of factors such as cost, resources, forethought, complexity, disruption and size. Such factors would have to be considered from the perspective of both the landlord and the disabled tenant. In practice this means that what is in fact reasonable could vary considerably from case to case. For example, the adjustments a small landlord has to make will be proportionate to his or her particular situation; these adjustments are not necessarily the same as those required to be made by larger social landlords who have access to greater resources and who can therefore discharge broader obligations. 

181. Requiring landlords to anticipate reasonable adjustments to premises is balanced by the fact that the anticipatory duty to make reasonable adjustments cannot be a cause of action in its own right. A cause of action under the reasonable adjustments duty will only arise as a result of an individual failure to make adjustments in a given case, which could be the result of a failure to anticipate. What it is reasonable to anticipate and undertake in the form of adjustments to premises will be fact sensitive and will vary from case to case.       

Transposition

The Directive as currently drafted gives Member States two years to transpose the Directive into national law, and four years in the case of effective access for disabled persons.

16) Do you think the proposed timetable is realistic?

17) What, if any, difficulties would it cause?

EHRC supports the timescale for transposition set out in the Directive as currently drafted, and although we recognise that a longer timescale might have to be agreed to accommodate other member states who do not have as extensive existing anti-discrimination legislation as the UK, we would urge the government to nevertheless transpose the Directive within this timescale as a matter of best practice.

182. EHRC believes that the Directive as drafted gives member states a reasonable timescale for transposition. In the UK in particular, where most of the provisions of the Directive are already covered by domestic law, there don’t appear to be any compelling reasons why the UK couldn’t be in full compliance with the Directive within this timescale.

183. However we understand that for some member states transposition may take longer, as the experience with other Article 13 Directives has demonstrated. Rather than giving cause for undue delay in adopting the Directive, we appreciate that some compromises may have to be reached on transposition to accommodate those member states. In our own consultation meetings with stakeholders, three positions on transposition were apparent.

184. The first is support for the timetable laid out in the Directive. As no major changes in UK law are foreseen, and those areas where the Directive does extend UK provision could potentially be addressed immediately through the equality bill, many stakeholders felt that there was no need for the UK to be asking for a longer transposition period. Indeed swift implementation of the Directive by the UK would send a strong signal about the importance of equality across Europe and have a positive demonstrative effect on other states.

185. The second position is that a transposition period of 10 years might be necessary in order to make sure that other member states have time to ensure accessibility obligations under article 4 are properly implemented. There were concerns that changes had to be adequately planned and budgeted for and that agreeing to a longer timescale would be preferable to having the Directive held up indefinitely in the Council of Ministers by states which did not feel ready to implement the Directive within the next 4 years.

186. Finally the third proposal suggested was to adopt a phased approach to implementation on the model of the DDA. Such an approach would have to be based on sound evidence which could demonstrate reasonable timescales for different aspects of the Directive. For instance, with respect to addressing equal treatment for disabled people, the provisions relating to transport and housing may take longer to implement but some measures, such as making ramps available for wheelchair users in front of buildings with steps or preventing hotels from charging guests with guide dogs more than other guests, could be implemented immediately.

187. EHRC considers that all three models have their merits. Our preference is for the Directive to be adopted as drafted. However we also believe that this Directive is imperative and should be adopted as soon as possible and therefore compromises relating to transposition may need to be reached. In any case, we would urge the government as an indication of best practice to nevertheless transpose the Directive within the 2 and 4 year timescale currently specified.

4. Raising additional issues
The inclusion of under 18s in the Directive 

188. EHRC believes that the scope of the Directive as currently drafted, covering age comprehensively including the under 18s, should be maintained.  There is evidence of discriminatory treatment of specific age groups of children in many areas of service delivery, including health and social care, child protection services, leisure facilities and public transport, which the Directive would address.  

189. EHRC supports the proposal that the Equality Bill be amended to extend protection against age discrimination in goods and services to persons under 18.  We also believe that the scope of the Directive as currently drafted, which includes under 18s, should be maintained.   If equality is for all, then it is unacceptable to exclude children and young people from the protection of the law, and doing so sends out a message that is both negative and confusing. Extending the law to protect younger people will also contribute towards addressing the alienation young people experience.

190. Young people are often unfairly judged by their age or perceived age.  There is evidence that age discrimination is leading to unequal treatment of children, or children of particular ages, in a range of service areas. The examples below are taken from the report Making the Case
 and have been verified in dialogue with stakeholders at the EHRC’s consultation meetings:
· Health and social care: There is evidence that older children, typically those aged 16 and 17, receive less favourable treatment from health services compared to adults and younger children.  There are particular problems in access to mental health services for this age group, with a common theme being confusion as to who is responsible for them. Some mental healthcare providers perceive 16-17 year olds as young adults, and place them in adult psychiatric wards, where staff are not trained to work with adolescents. 

· Child protection: Child protection services are much more likely to fulfil their duties in relation to the youngest children.  For example, each year some 86,000 children run away from home or care, of whom three quarters are 11or over. Child runaways often sleep rough or with strangers and are at risk of sexual exploitation (including child prostitution), violence and drug taking, yet in 2007 only 12% of local agencies had services in place for young runaways. 

· Public leisure facilities: There is widespread evidence of children being unfairly refused entry to public services such as libraries, leisure centres, museums and art galleries. This includes restricted access and membership to council-run sports facilities, and a failure by many local authorities to consult young people about the use of green space.   Electronic ‘mosquito’ devices are often used to prevent teenagers from congregating in public spaces.

· Shops and restaurants: It is common practice for children to be refused access to shops without any justification, or to be asked to leave their bags by the door.  Some restaurants also discriminate against children – for example, by asking them to pay before they can eat.

· Access to public transport: Older children are regularly refused access to buses and treated less favourably by bus drivers. Arrangements for concessionary travel are inconsistent across the country, so for some children it is very difficult to access public transport. The Department of Transport has reported children experiencing problems with bus drivers ‘failing to stop to pick people up and rudeness’. It also reported the age at which children have to pay adult fares varies substantially across the country. Lacking an independent source of income, children need concessionary fares to enable equal access to public transport services.

· Younger children also have substantial difficulties in accessing public transport, in particular as there is a lack of suitable and safe seating for infants and a lack of appropriate space for prams. Parents and carers with prams are regularly treated rudely and aggressively and refused access to buses. These restrictions also extend to access to public buildings where there are limited or no facilities for nappy changing

· Legal services: There is a lack of age appropriate legal advice provision for young people. Research commissioned by the Government shows that young people are the least likely to seek legal advice relation to housing and homelessness and only 0.4% of advisers in private practice law firms target services to young people.

· Multiple discrimination: There are about 12.5 million under 18s in the UK. In the population as a whole 8.7% are from ethnic minorities, but for the under 18s this increases to 12.1%, and for the under 4s, to 13.4%. Information on disability, religious affiliation and sexual orientation is more difficult to come by, but the statistics on ethnicity alone suggest that the under 18s may be more at risk than older age groups of multiple discrimination.

191. Additional evidence of age discrimination in mental health services is available from a review conducted by Child and Adolescent Mental Health Services (CAMHS) in 2008
.  The review found that ‘Unacceptable variations in service provision exist between regions and within local areas, leading to inequalities in the level and type of support offered to children and young people with similar needs.....’.  It went on to state: ‘Long-standing problems persist for some particularly vulnerable children and young people in accessing a full range of appropriate support, at whatever age. This is despite numerous national reports highlighting the problems and possible solutions.” 
192. Prohibiting age discrimination against children in access to healthcare would make unlawful any failure to provide age-appropriate health services of the same quality as those provided to adults.  The ability to challenge less favourable treatment could stimulate provision of age-appropriate services staffed by suitably trained people. This in turn would ensure that uptake of services reflected the needs of the young people.

193. We are unclear as to the Government’s plans in relation to protection of children through the Directive. The current consultation document states: “The UK Government does not think that any extension of age discrimination legislation should cover children or the provision of education in schools and therefore does not plan to extend anti-discrimination legislation to those aged under 18.” On this basis, it is not clear how the government would then implement the Directive. 

194. One option would be for the government to attempt to persuade other member states that children should be excluded from the scope of the Directive. However, given that Sweden, which hopes to conclude the Directive during its Presidency, already has domestic anti-discrimination law which applies to children and has stated its support of this aspect of the Directive, we think it is unlikely the government will be able to achieve such an exclusion. Furthermore age 18 is an arbitrary age in the European context, with member states determining the age of consent across a range of ages from 12 to 21. 

195. Therefore EHRC believes that as the government will have to introduce domestic protections from discrimination covering the under 18s in any case if the Directive is adopted as drafted, the most effective and efficient way to do so would be to amend the Equality Bill accordingly.

Compliance with UN Convention on the Rights of Persons with Disabilities

196. The provisions of the Directive must be fully compliant and consistent with the UN Convention on the Rights of Persons with Disabilities (‘the Convention’). To further compliance and consistency, the EHRC calls on the government to support an amendment to article 4(3) regarding manufactured goods and for an amendment to introduce a definition of disability.
197. The European Union will become a party to the Convention, which is a landmark development as it is the first time the EU has signed an international convention. In addition all Member States have signed the Convention and a number have already ratified it. The legal effect of this is that all Community legislation and policies should be in compliance with the Convention. 
198. As stated above in relation to manufactured goods, the EHRC is concerned that as drafted article 4(3) of the Draft Directive could conflict with the requirement under article 9(1) of the Convention to "take appropriate measures to ensure to persons with disabilities access, on an equal basis with others..." to facilities and services. As a result the EHRC proposed an amendment to article 4(3) to the European Parliament to make clear that where possible Member States should take measures to encourage providers of services and goods to design accessible solutions (see Annex 1,  Amendment 14).
199. In addition, in relation to the definition of disability the EHRC is concerned that there is currently no definition of disability in the draft Directive or in Directive 2000/78/EC. The EHRC has proposed an amendment to the Directive in its submissions to the European Parliament which uses the same definition of a disability as under the Convention (Annex 1, Amendment 4). This provides that:
" Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments (including those with chronic health conditions) which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others."

200. The definition in the Convention is broad and importantly includes persons with chronic health conditions. The fact that there is currently no definition in Directive 2000/78/EC has meant that there is no clear and consistent approach to defining disability and that in some cases an overly narrow approach has been taken as to who is disabled. In the ECJ, the judgment of Chacon Navas C-13/05 held that sickness cannot constitute a disability, even where it is long term. This is clearly not consistent with the approach under the Convention and in a number of Member States. 

Multiple discrimination

201. In the EHRC’s view, it is vital to recognise that all persons have multiple identities which should not and cannot be compartmentalised. This is an important issue not just of principle but of ensuring legal protection for persons suffering discrimination or harassment on several grounds. 

202. The need to tackle multiple discrimination at EU level has been considered in a detailed study and report funded by the European Commission. That report specifically recommended that the Draft Directive contain specific provisions to combat multiple discrimination, including intersectional discrimination. 

203. EHRC is particularly concerned with the intersectional form of multiple discrimination where discrimination occurs on more than one ground but they are inseparable in terms of attempting to analyse them. 

204. The experience in Britain has been that the current legal framework for direct and indirect discrimination based on comparators does not allow for intersectional discrimination but only for discrimination on different grounds separately proven. As the definitions of discrimination and harassment under the draft Directive and other Directives are similar to the equivalent British definitions, the same concerns arise. 

205. The UK government has recently announced that it intends to prohibit direct 'dual discrimination' in domestic law. While this is very welcome, in EHRC's view the proposals do not go far enough. Provision for intersectional discrimination in the Directive would address EHRC's concerns regarding these domestic proposals as it would extend protection to include indirect discrimination and harassment. 

206. We would urge the government to take into consideration the amendment we have proposed on multiple discrimination (annex 1, amendment 9) which would prohibit it on the four grounds covered in this Directive. This could serve as a useful starting point for introducing EU level protection against multiple discrimination across all the article 13 grounds.

Marital and family status exemptions

207. Whilst it is within Member States’ competence to decide who can marry and what legal advantages are to be given to those who are married, the European Court of Justice has decided in the case of Maruko v Versorgungsanstalt der deutschen Buhnen C-267/06 that in the exercise of that competence, the Member States must comply with community law and, in particular, with the provisions relating to the principle of non discrimination. In EHRC’s view, this should be made clear in the Recitals of the Directive. 

208. Further, the reference in the Recitals excluding ‘reproductive rights’ should be deleted as reproductive health services fall within the material scope of the Directive as a service (C-157/99, Geraets-Smits [2001] ECR I-5473, para 73) and the exclusion of this area from the non discrimination provisions will leave the protected groups vulnerable to unjustifiable less favourable treatment in this area. 

209. EHRC also calls for the deletion of Article 3(2) which excludes marital/family law and reproductive rights from protection under the Directive as this exclusion is not consistent with human rights principles and Convention rights. The effect of the proposed exclusion is that no express prohibition on discrimination in these areas would be created. 

210. There is no precedent for an exclusion related to laws on marital status, family status and reproductive rights in the Articles of other EU Directives based on Article 13.  Further and importantly, the proposed blanket exclusion is also not consistent with ECHR case law or human rights principles [Karner v Austria; EB v France, Application no:43546/02; Maruko v VddB C-267/06]]. Finally, in relation to a similar exception in the General Framework Directive the European Parliament stated that ‘exceptions linked to marital status ... has limited the protection against discrimination on grounds of sexual orientation’.

211. EHRC urges the government to support these amendments (annex 1, amendments 7 and 11).

The independence of equality bodies

212. The recitals in the draft Directive refer to the need for Equality Bodies to comply with the Paris Principles so it is important to re-assert the requirement that such bodies are independent of government in the articles of the Directive. The role of equality bodies is important in the field of anti-discrimination and given that the UK has the largest equality body (with extensive powers), the government should ensure this provision is included. 

213. Moreover, for consistency, it is important that this Directive requires Member States to establish independent Equality Bodies to promote equal treatment on grounds of religion or belief, disability, age, or sexual orientation in the same way that the Race Directive 2000/43/EC and the Gender Directives (2004/113/EC on goods facilities and services and 2006/54/EC on employment and occupation) required Equality Bodies to be established on grounds of race and gender.

214. In addition, as Directive 2000/78/EC which covers discrimination on grounds of religion or belief, disability, age, or sexual orientation in the fields of employment and occupation contained no requirement for the establishment of Equality Bodies to promote equal treatment on those grounds and in those fields, this Directive should make clear that the Equality Bodies established should have jurisdiction over employment and occupation as well as goods and services.

215. The Directive should clearly state that equality bodies ought to be adequately funded to perform their role, and independent of both government and civil society (see annex 1, amendment 16).
Mainstreaming clause

216. EHRC considers that the Directive needs to complement new rights for individuals to challenge discrimination with wider measures designed to promote equality in order to achieve change at societal level, by having a specific provision on mainstreaming and promoting equality. The EHRC calls on the government to support an amendment consistent with our proposal to the European Parliament (annex 1, amendment 15).

217. A similar recommendation has been made by a number of EU level organisations such as the European Network Against Racism (ENAR)  and the International Lesbian and Gay Association Europe (ILGA).

218. We note that in relation to gender, a mainstreaming provision already exists under article 29 of the Recast Gender Directive 2006/54/EC. This states: 

"Member States shall actively take into account the objective of equality between men and women when formulating and implementing laws, regulations, administrative provisions, policies and activities in the areas referred to in this Directive"

219. It would be entirely consistent with the article 13 powers under the EC Treaty to introduce a corresponding mainstreaming requirement in relation to the four strands of equality covered by the draft Directive.

220. EHRC also believes that in relation to the specific ground of disability, a mainstreaming provision would:
· be consistent with Member States' various obligations under the United Nations Convention on the Rights of Disabled Persons (UNCRPD); and

· be consistent with and in furtherance of the European Community's obligations as a State Party to the UNCRPD.

221.   Article 4 of the UNCRPD provides that: 

1. States Parties undertake to ensure and promote the full realization of all human rights and fundamental freedoms for all persons with disabilities without discrimination of any kind on the basis of disability. To this end, States Parties undertake:

a) To adopt all appropriate legislative, administrative and other measures for the implementation of the rights recognized in the present Convention;

b) To take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices that constitute discrimination against persons with disabilities;

c) To take into account the protection and promotion of the human rights of persons with disabilities in all policies and programmes;

d) To refrain from engaging in any act or practice that is inconsistent with the present Convention and to ensure that public authorities and institutions act in conformity with the present Convention;..."

222. These general obligations are similar in many ways to the mainstreaming gender provision under the Recast Gender Directive as they require proactive steps to be taken by States Parties in terms of developing and implementing legislation, policies and activities in order to achieve equality for disabled persons.

Discrimination by association and perceived status

223. In EHRC’s view, it should be made clear on the face of the Directive that discrimination because of (incorrect) perceived status, and association with someone who belongs to a protected group, is prohibited. 

224. In Coleman v Attridge Law, C303/06 – a case supported by EHRC - the ECJ made it clear that discrimination by association is prohibited under the General Framework Directive (see http://issuu.com/equalityhumanrights/docs/oneyeartenstaories?mode=embed&layout=http%3A%2F%2Fskin.issuu.com%2Fv%2Flight%2Flayout.xml&showFlipBtn=true story one and http://www.equalityhumanrights.com/uploaded_files/strategicplan2009-2012summary.pdf p.10). This should be read across to the proposed Directive. 

225. The Swedish Presidency has proposed some wording for the recitals which would take this into account:

“(12a) (new) In its judgment of 17 July 2008 in Case C-303/061, the Court of Justice has held that the prohibition of direct discrimination and of harassment on the grounds of disability laid down by Directive 2000/78/EC is not limited only to people who are themselves disabled. The Court ruled that such prohibition of discrimination also protects an employee who is not disabled but who is treated less favourably than another employee, or who suffers harassment, on the basis of the disability of their child, whose care is provided primarily by that employee. For reasons of clarity, it is therefore appropriate to provide explicitly for protection from discrimination by association on all grounds covered by this Directive. Such discrimination occurs, inter alia, when a person is treated less favourably, or harassed, because, in the view of the discriminator, he or she is associated with persons of a particular religion or belief, disability, age or sexual orientation, for instance through his or her family, friendships, employment or occupation.”

5. The consultation process and follow up
The Equality Impact Assessment

226. The document titled ‘Partial Impact Assessment’ appears to be a screening exercise undertaken by the GEO in deciding on the need for a full Equality Impact Assessment (EIA). While the legal requirements of the public sector duties are on race, disability and gender, the GEO has chosen to undertake a screening and EIA across all the equality strands. We therefore comment on the EIA on this basis.

227. It is welcome that the document concludes that a full EIA is necessary and identifies key points of concern. The nature of the Directive means that it has strong potential to promote equality across a range of grounds. The EIA process will be key in ensuring that these opportunities can be used to their full. We hope that the following comments will assist in this.

228. There are a number of positive points in the screening document. The identification of the potential positive impacts, the clear use of evidence and of recent relevant consultations are welcome, as is the clear identification of the relevance of the policy to key organisational objectives. The identification of potential areas of concern is also welcome and enables their further exploration in the full EIA.

229. It will be important, however, to ensure that the EIA when it is carried out is both timely and comprehensive. Regarding the timing, the guidance clearly states that:

“Disability equality impact assessment is emphatically not something that should happen ‘after the event’, and its timing and nature should ensure that the assessment can really feed into the policy’s development and implementation.”

230. The same is true for the race and gender equality duties. This means that the EIA must be conducted as a matter of urgency. While the final shape and scope of the Directive is still being decided, significant developments have been made, to which the UK Government’s position has contributed. 

231. The European Parliament has issued its Opinion and further alternative wording has been put forward in Council discussions. An EIA needs to be conducted at a time that enables the results to inform policy development and the positions that the UK Government advocates and/or supports in Council. In this sense, the EIA, like the consultation itself, comes at a later stage in the process than we would have liked to see. We do acknowledge that the EIA, like the government’s negotiating stance, will of course need to be reviewed and updated as the proposed Directive evolves. However establishing a clear policy position - informed by a comprehensive EIA and a thorough stakeholder consultation - early on is clearly advantageous.

232. Regarding the need for a comprehensive EIA, it is of concern that the impacts on race and gender equality do not seem to have been considered. This is a statutory requirement and would have enabled a consideration of the impact, for example, of the inclusion or non-inclusion of provisions on multiple discrimination or of the significant cross-over between race and ethnicity and religion. We are also concerned about the finding that there is no evidence of harassment on grounds of sexual orientation and religion or belief outside employment, or discrimination against under 18 yrs. As set out in this response, the EHRC is of the view that such evidence does exist and as such this needs to be considered in the EIA.
Follow up to the consultation

233. We hope that engagement with stakeholders will not cease when the consultation closes on 28th July. We strongly encourage the government to continue dialogue on the Directive, and to consider implementation of the suggestions below, which also reflect the views of the stakeholders who participated in our consultation. 
234. We think it would be useful if all responses to this consultation were available on the GEO website. We would also welcome the government issuing its own response to the consultation. This response should indicate how the government has taken on board the responses received to the consultation and how these have affected its negotiating position on the Directive. Of particular concern to EHRC are the areas of harassment, under 18s, article 4, and scope and we would be keen to see how the government’s negotiating position in these areas has been informed by this consultation.

Looking ahead

235. The 27 member states of the EU have to reach unanimous agreement on this Directive for it to be adopted. This is not without its challenges. Looking ahead, it is important to use the arguments presented here to address concerns by other member states, for instance in providing reassurance on the question of conflicting rights and balancing. EHRC looks forward to working with the government, the European Commission and other member states to support progress and adoption of this Directive.

236. As the new European Commission takes office, we would urge the government to take the Directive into consideration when making and approving appointments. For instance support of this Directive should be a precondition of the appointment of the President of the European Commission and the Commissioner for Employment and Social Affairs at a minimum.

237. As with any international negotiations, compromises will inevitably need to be agreed in order to reach agreement. However the UK government will also have red lines which it will not be willing to transgress. We would encourage the government to share what these red lines are. For EHRC, these red lines would be:
· no restriction of the Directive to disability alone

· equivalent protection with the Race Directive across all strands and spheres

· no recasting of the article 13 Directives which involves regression

238. EHRC hopes that the Directive can be agreed by the end of the Swedish Presidency in December 2009 and that the UK government will be instrumental in guiding discussion in the Council towards political agreement.

Annex 1

EHRC Proposed Amendments

Amendment 1

Recital 2

(2) The right to equality before the law and protection against discrimination for all persons constitutes a universal right recognised by the Universal Declaration of Human Rights, the United Nations Convention on the Elimination of all forms of Discrimination Against Women, the International Convention on the Elimination of all forms of Racial Discrimination, the United Nations Covenants on Civil and Political Rights and on Economic, Social and Cultural Rights, the UN Convention on the Rights of Persons with Disabilities, the European Convention for the Protection of Human Rights and Fundamental Freedoms and the European Social Charter, to which [all] Member States are signatories. In particular, the UN Convention on the Rights of Persons with Disabilities includes the denial of reasonable accommodation in its definition of discrimination.


Amendment 

(2) The right to equality before the law and protection against discrimination for all persons constitutes a universal right recognised by the Universal Declaration of Human Rights, the United Nations Convention on the Elimination of all forms of Discrimination Against Women, the International Convention on the Elimination of all forms of Racial Discrimination, the United Nations Covenants on Civil and Political Rights and on Economic, Social and Cultural Rights, the UN Convention on the Rights of Persons with Disabilities, article 14 and Optional Protocol 12 of the European Convention for the Protection of Human Rights and Fundamental Freedoms and the European Social Charter, to which [all] Member States are signatories. In particular, the UN Convention on the Rights of Persons with Disabilities includes the denial of reasonable accommodation in its definition of discrimination.

Justification:

This amendment would make clear the relevant provisions of the European Convention on Human Rights which relate to equality, namely article 14 which provides for the right to non-discrimination in the enjoyment of rights and Optional Protocol 12 which is the free-standing right to equality before the law.

Amendment 2

Recital 3

(3) This Directive respects the fundamental rights and observes the fundamental principles recognised in particular by the Charter of Fundamental Rights of the European Union. Article 10 of the Charter recognises the right to freedom of thought, conscience and religion; Article 21 prohibits discrimination, including on grounds of religion or belief, disability, age or sexual orientation; and Article 26 acknowledges the right of persons with disabilities to benefit from measures designed to ensure their independence.

Amendment

(3) This Directive respects the fundamental rights and observes the fundamental principles recognised in particular by the Charter of Fundamental Rights of the European Union. Article 10 of the Charter recognises the right to freedom of thought, conscience and religion; Article 20 provides everyone is equal before the law; Article 21 prohibits discrimination, including on grounds of religion or belief, disability, age or sexual orientation; and Article 26 acknowledges the right of persons with disabilities to benefit from measures designed to ensure their independence.

Justification

The right to equality before the law is a fundamental concept to most international Conventions and is referred to in recital 2 of the draft Directive. As the right to equality before the law is also contained in article 20 of the Charter of Fundamental Rights, it is appropriate to refer to it in recital 3. Although a further reference to it in recital 3 would not make it binding on all Member States, it would help to reinforce its importance as a general principle.

Amendment 3

New Recital

Insert after current Recital 9

In this Directive, goods should be taken to be those within the meaning of the provisions of the Treaty establishing the European Community relating to the free movement of goods. Services should be taken to be those within the meaning of article 50 of the Treaty.

Justification

It is important to make it clearer what the meaning of goods and services is within the Directive. The proposed recital is based on the wording of recital 11 in the Gender Goods and Services Directive 2004/113/EC.
	Amendment 4

New Recital
	Insert after new Recital 9

Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments (including those with chronic health conditions) which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others.


Justification

There is currently no definition of disability in the proposed Directive or in Directive 2000/78/EC. This leads to a lack of clarity and consistency across Member States and can therefore impede freedom of movement. The proposed amendment is drawn from the definition in the UN Convention on the Rights of Persons with Disabilities and also includes those with chronic health conditions. 

Amendment 5

Recital 15

(15) Actuarial and risk factors related to disability and to age are used in the provision of

insurance, banking and other financial services. These should not be regarded as

constituting discrimination where the factors are shown to be key factors for the

assessment of risk.

Amendment

(15) Actuarial and risk factors related to disability and to age are used in the provision of insurance, banking and other financial services. These should not be regarded as constituting discrimination where the factors are shown to be determining factors for the assessment of risk, and where the service provider can demonstrate higher risk by actuarial, statistical or other bona fide evidence upon which it is reasonable to rely. Any data used must be reliable, regularly updated and available to the public.

Justification

To reinforce the amendment proposed to Article 2(7). This amendment draws on the wording of the equivalent provision in the Goods and Services Directive 2004/113/EC, but places the requirement to demonstrate that the information relied upon to justify differential treatment on service providers rather than Member States. The amendment proposed is slightly broader than the equivalent provisions in the Gender Goods and Services Directive in that it permits service providers to rely on other bona fide evidence where it is reasonable to do so (to reflect current practise in the UK in assessment of age related risks). The amendment ensures that all data used in assessment of risk is transparent, authoritative and up to date (see the annex to this document for further evidence on this).
Amendment 6 a) 

Recital 16

(16) …This Directive should not apply to economic transactions undertaken by individuals for whom these transactions do not constitute their professional or commercial activity.

Amendment 

Delete 

and b)

Article 3.1(d)

Subparagraph (d) shall apply to individuals only insofar as they are performing a professional or commercial activity.

Amendment 

Delete 

Justification

We believe that this exemption should be deleted for a number of reasons. Firstly no such exemption was contained in the Race Directive. Secondly, article 3.1(d) already contains a reference to the provision only applying to goods and services which are available to the public. Thirdly, if the exemption is intended to protect the right to private and family life we believe that the current reference to respecting "other fundamental rights and freedoms, including the protection of private and family life and transactions carried out in that context" in recital 17 is sufficient to take this into account. We note that the reference to respecting private life would, for example, not make it unlawful to discriminate in purely private transactions such as an individual deciding who they wish to share their private flat with. 

Amendment 7

Recital 17

(17) While prohibiting discrimination, it is important to respect other fundamental rights

and freedoms, including the protection of private and family life and transactions carried out in that context, the freedom of religion, and the freedom of association.

This Directive is without prejudice to national laws on marital or family status, including on reproductive rights. 

Amendment

(17) While prohibiting discrimination, it is important to respect other fundamental rights

and freedoms, including the protection of private and family life and transactions carried out in that context, the freedom of religion, and freedom of association. This Directive is without prejudice to national laws on marital or family status, [delete: including on reproductive rights]. As held by the Court of Justice, in the exercise of that competence the Member States must comply with Community law and, in particular, with the provisions relating to the principle of non discrimination.
Justification

It is within Member States’ competence to decide who can marry and what legal advantages are to be given to those who are married. However the European Court of Justice decided in the case of Maruko v Versorgungsanstalt der deutschen Buhnen C-267/06 that in the exercise of that competence, the Member States must comply with community law and, in particular, with the provisions relating to the principle of non discrimination. 

The reference to ‘reproductive rights’ is deleted as reproductive health services fall within the material scope of the Directive as a service (C-157/99, Geraets-Smits [2001] ECR I-5473, para 73).

Amendment 8

Recital 18

(18) Member States are responsible for the organisation and content of education. ...

Amendment

(18) Member states are responsible for the organisation and content of education. However, the provisions of this Directive shall apply to private education as it is a service. With respect to public education, non discrimination provisions shall apply 

to the extent of EU competence as set out in the Treaty of Rome. 
Justification

It should be made clear that although Member States have competence in the organisation and content of education, the principal of non discrimination should be upheld in these areas in accordance with EC competences as set out in Articles 3 and 133(6), the heading to Title XI, the heading to Chapter 3 of Title XI and Articles 149, 150, 152 and 153 of TEC. Further, private education falls within services as set out in Article 50 TEC and therefore will be covered by the non discrimination provisions (see c-76/05, Schwarz and Gootjes-Schwarz [2007] ECR I-6849, paragraphs 39 – 40 and Case c-318/05, Commission v Germany [2007] ECR I-6957, paragraphs 67 – 72). 

It is also important to point out that the Race Directive already provides for protection from discrimination in the provision of education on grounds of Race. This amendment would therefore ensure that there is the same level of protection from discrimination on grounds of sexual orientation, religion, disability and age.

Amendment 9

New Article – Multiple Discrimination

Insert after current Article 1

1.       Multiple discrimination occurs when a person is discriminated against on a combination of two or more of the grounds set out in this Directive.

2.      Member States shall ensure that the means of enforcement of obligations under this Directive are available to all persons who consider themselves to be victims of multiple discrimination.

 3.      Member States shall provide that where multiple grounds are established a claim can only be defeated by reason of a justification or other defence which is applicable to all of those grounds on which the claim is made.  However if only one ground is established then the claim may be defeated by any justification or defence relevant to that ground.
Justification

The EHRC considers this amendment is necessary to provide protection from discrimination at the intersect between two or more grounds. The recent report commissioned by the European Commission on multiple discrimination recommended that the Directive contain prohibitions on discrimination on multiple grounds. The European Parliament in its recent resolution on progress made to combat discrimination in the EU specifically called for provisions explicitly designed to combat multiple discrimination in any future legislation adopted under Article 13 of the EC Treaty. Further, the Summary of the Impact Assessment SEC(2009)2181 accompanying the proposal for a Council Directive found that discrimination on a combination of factors is the second highest grounds of discrimination covered in its survey. 

This new article would provide protection from discrimination and a clear legal remedy. Further it would ensure a common approach across member states, which would facilitate freedom of movement.  A Recommendation – as proposed by the EC in SEC (2009) 2181 - would not necessarily achieve this. 

The need to address multiple discrimination is also expressly recognised in Article 6 UN Convention on the Rights of Disabled Persons in relation to disabled women (see the annex to this document for further evidence.)
Note: The provision would enable persons to bring claims of multiple discrimination, made on two or more of the grounds specified within this Directive only. The EHRC believes however that protection from multiple discrimination also needs to be provided for in the Race Directive 2000/43/EC, the Gender Directives (2004/113/EC and 2006/54/EC), the Employment Directive 2000/78/EC, and eventually a single Equality Directive covering all six grounds of discrimination.

If this amendment are accepted, the extension of protection to multiple discrimination will need to be inserted where relevant throughout the Directive.

Amendment 10

Article 2

7. Notwithstanding paragraph 2, in the provision of financial services Member States may

permit proportionate differences in treatment where, for the product in question, the use of

age or disability is a key factor in the assessment of risk based on relevant and accurate

actuarial or statistical data.

Amendment

7. Notwithstanding paragraph 2, in the provision of financial services Member States may

permit proportionate differences in treatment where, for the product in question, the use of

age or disability is a key factor in the assessment of risk and where the service provider can demonstrate higher risk by actuarial, statistical data or other bona fide evidence upon which it is reasonable to rely. Any data used must be reliable, regularly updated and available to the public.

Justification

This amendment draws on the wording of the equivalent provision in the Goods and Services Directive 2004/113/EC, but places the requirement to demonstrate that the information relied upon to justify differential treatment on service providers rather than Member States. The amendment proposed is slightly broader than the equivalent provisions in the Gender Goods and Services Directive in that it permits service providers to rely on other bona fide evidence where it is reasonable to do so (to reflect current practise in the UK in assessment of age related risks). The amendment ensures that all data used in assessment of risk is transparent, authoritative and up to date.

Amendment 11 

Article 3

2. This Directive is without prejudice to national laws on marital or family status and reproductive rights.

Amendment

Delete paragraph 2

Justification

The proposed exclusion from protection under the Directive of marital/family law and reproductive rights is not consistent with human rights principles and Convention rights. The effect of the proposed exclusion is that no express prohibition on discrimination in these areas would be created (see the annex to this document for further evidence of the implications of this exemption).
There is no precedent for an exclusion related to marital status, family status and reproductive rights in the Articles of other EU Directives based on Article 13. 

Reproductive health services fall within the material scope of the Directive as a service (C-157/99, Geraets-Smits [2001] ECR I-5473, para 73) and the exclusion of this area from the non discrimination provisions will leave the protected groups vulnerable to unjustifiable less favourable treatment in this area. 

Further and importantly, the proposed blanket exclusion is also not consistent with ECHR case law or human rights principles [Karner v Austria; KB v France; Maruko v VddB C-267/06]].

Amendment 12

Article 3

4. This Directive is without prejudice to national legislation ensuring the secular nature of the

State, State institutions or bodies, or education, or concerning the status and activities of

churches and other organisations based on religion or belief. It is equally without prejudice to

national legislation promoting equality between men and women.

Amendment

4. This Directive is without prejudice to national legislation the secular nature of the State, State institutions or bodies, or education, or concerning the status and activities of churches and other organisations based on religion and belief where this falls outside the competence of the EU. Where the activities of churches or other organisations based on religion and belief fall within EU competence, they will be subject to the EU’s non discrimination provisions.  It is equally without prejudice to national legislation promoting equality between men and women.

Justification

Where a church or organisation based on religion and belief is carrying out activities which fall within the TEC - for example, where they are providing commercial services (services for remuneration) as in Article 50 - these activities should be covered by the Directive’s non discrimination provisions. 

Amendment 13

Article 4. 1

a) The measures necessary to enable persons with disabilities to have effective non-discriminatory access to social protection, social advantages, health care, education and

access to and supply of goods and services which are available to the public, including

housing and transport, shall be provided by anticipation, including through appropriate

modifications or adjustments. Such measures should not impose a disproportionate burden,

nor require fundamental alteration of the social protection, social advantages, health care,

education, or goods and services in question or require the provision of alternatives thereto.

Amendment

a) The measures necessary to enable persons with disabilities to have effective non-discriminatory access to social protection, social advantages, health care, education and access to and supply of goods and services which are available to the public, including housing and transport, shall be provided by anticipation, including through appropriate modifications or adjustments. Where discrimination arises from practice, policy or procedure, measures need to be taken so that they no longer have that effect. Such measures should not impose a disproportionate burden, nor require fundamental alterations [delete: ‘of the social protection, social advantages, health care,

education, or goods and services in question or require the provision of alternatives thereto’ and insert:] to the nature of the goods, services, trade, profession or business in question.  An alteration is fundamental if it alters the goods or services or the nature of a trade, profession or business to such an extent that the provider of the goods or services is effectively providing a completely different kind of good or service. 
Justification

The amendment clarifies what is meant by ‘fundamental alteration’.

The amendment also removes the reference to ‘or the provision of alternatives thereto’ because as it is currently drafted it could operate to exempt the provision of alternative formats from the general anticipatory duty to make reasonable accommodation, which would undermine the purpose of the provision.

Finally, ‘where discrimination arises from practice, policy or procedure, measures need to be taken so that they no longer have that effect’ is inserted to clarify when measures should be taken.   

Amendment 14

Article 4 

3. This Directive shall be without prejudice to the provisions of Community law or national rules covering accessibility of particular goods or services.

Amendment

3. This Directive shall be without prejudice to the provisions of Community law or national rules covering accessibility of particular goods or services. However, wherever possible, Member States shall take measures to encourage providers of services and goods to design accessible solutions. Accessibility means the design of products and services so that they can be used by all users.

Justification

The amendment requires Member States to encourage providers to design and develop manufactured goods and services which are accessible to all in accordance with the Universal Design (Design for All) principle.

This would also be consistent and in furtherance with relevant obligations on Member States and the European Community in the United Nations Convention  on the Rights of Persons with Disabilities:

Article 2: "Universal design" means the design of products, environments, programmes and services to be usable by all people, to the greatest extent possible, without the need for adaptation or specialized design. "Universal design" shall not exclude assistive devices for particular groups of persons with disabilities where this is needed.

Article 4(1)(f) States Parties undertake to ensure and promote the full realization of all human rights and fundamental freedoms for all persons with disabilities without discrimination of any kind on the basis of disability. To this end, States Parties undertake...

To undertake or promote research and development of universally designed goods, services, equipment and facilities, as defined in article 2 of the present Convention, which should require the minimum possible adaptation and the least cost to meet the specific needs of a person with disabilities, to promote their availability and use, and to promote universal design in the development of standards and guidelines.

Amendment 15

New article 

Insert after current article 9

Member States shall actively promote equality between persons irrespective of religion or belief, disability, age or sexual orientation when formulating and implementing laws, regulations, administrative provisions, policies and activities in the areas referred to in this Directive

Justification

The European Commission has recognised that simply prohibiting discrimination is not a sufficient means of achieving full equality in practice. The Directive should include a specific provision on mainstreaming and promoting equality in order to seek to achieve change at societal level.

A mainstreaming precedent already exists for this in article 29 of the Recast Gender Directive 2006/54/EC. It would be entirely consistent with the article 13 powers under the EC Treaty to introduce a corresponding mainstreaming  requirement in relation to the four strands of equality covered by the Draft Directive.

In relation to the ground of disability, a mainstreaming provision would also be consistent with and in furtherance of Member States' and the European Community's obligations under article 4 of the United Nations Convention on the Rights of Disabled Persons (UNCRPD) to promote the full realisation of the rights of disabled persons.

Amendment 16

Article 12.1

1. Member States shall designate a body or bodies for the promotion of equal treatment of all persons irrespective of their religion or belief, disability, age, or sexual orientation. These bodies may form part of agencies charged at national level with the defence of human rights or the safeguard of individuals' rights, including rights under other Community acts including Directives 2000/43/EC and 2004/113/EC.

1. Member States shall designate an independent and adequately funded body or bodies for the promotion of equal treatment of all persons irrespective of their religion or belief, disability, age, or sexual orientation. Member States shall ensure that the body or bodies have competence in the fields covered by this Directive and the fields of employment and occupation under Directive  2000/78/EC. These bodies may form part of agencies charged at national level with the defence of human rights or the safeguard of individuals' rights, including rights under other Community acts including Directives 2000/43/EC and 2004/113/EC.

Justification

The Recitals refer to the need for Equality Bodies to comply with the Paris Principles – which stipulate that equality bodies should be independent of government and adequately funded.  It therefore makes sense to re-assert these requirement s in the articles of the Directive also. 

Moreover, it is important that this Directive requires Member States to establish an Equality Body or Bodies to promote equal treatment on grounds of religion or belief, disability, age, or sexual orientation in the same way that the Race Directive 2000/43/EC and the Gender Directives (2004/113/EC on goods facilities and services and 2006/54/EC on employment and occupation) required Equality Bodies to be established on grounds of race and gender.

However, as Directive 2000/78/EC which covers discrimination on grounds of religion or belief, disability, age, or sexual orientation in the fields of employment and occupation contained no requirement for the establishment of Equality Bodies to promote equal treatment on those grounds and in those fields, this Directive should make clear that the Equality Body or Bodies established should have jurisdiction over employment and occupation.
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· UNISON
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