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Housing case

A and B are a gay couple who were looking for an apartment to rent and thus contacted several real estate agencies in the capital of country B, member of the European Union. They have visited one of the apartments with a real estate agent who showed them around in the absence of the landlord. As the couple found that the apartment fits their needs they indicated to the real estate agent that they would like to rent it and arranged a meeting for the following week to sign the rental contract. 

Two days later the real estate agent rang the couple but as no one answered the phone she left a message on the couple’s answering machine. She recalled their agreement on the meeting set for the following week and apologized that she had to cancel this. She mentioned that the landlord unfortunately disliked the idea of renting his apartment to a gay couple and in the meantime had rented it already to a ‘traditional couple’. A and B felt that the landlord’s conduct is clearly discriminatory and mentioned this to some of their friends but decided not to bring an official complaint. 

Only a couple of days later one of their friends (C) found the advertisement of the same apartment on the internet. The apartment was advertised as immediately available. Remembering the story of A and B, he decided to ring the given telephone number. The same real estate agent answered his call and reassured him that the apartment was free and he could visit it any time. When C inquired about the conditions, the real estate agent told him that the apartment is only available for 'traditional couples', i.e. heterosexual people.

After C's report A and B finally decided to bring a complaint of discrimination to the national equality body based on sexual orientation against the landlord and the real estate agent.

Questions:

1. Would discrimination on the ground of sexual orientation in the housing sector be covered by your national legislation? Would it be covered by the present EU legislation or the proposed directive on implementing the principle of equal treatment between persons irrespective of religion or belief, disability, age or sexual orientation?

2. Is this direct or indirect discrimination? Is there an objective justification for the differential treatment?

3. Is there any other form of discrimination (eg. instruction to discriminate)?

4. If there is no objective justification, only the landlord, only the real estate agent or both would be liable for discrimination? Would your answer differ without taking into account the testing conducted by C and its result?

5. Would the message left by the real estate agent on the answering machine be enough to shift the burden of proof? Would a bailiff / notary public need to testify the content of the message in order to use it as evidence in the legal proceedings? What would be your approach if the real estate agent claimed that the recording had been manipulated?

6. Would C's testimony on the 'private situation testing' be accepted as evidence capable of shifting the burden of proof? Would your approach be different if the equality body had organized the situation testing?
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